
effective settlement rate and that Commission data documCllt a recent upward trClld in
AT&T's international collection rates'62

82. We agree that U.S. international calling prices are at the very lUgh CIld of the
"zone of reasonableness.•", Indeed, residClltiai IMTS pricing is significantly lUgher and more
profitable than U.S. domestic long distance calling prices, and some IMTS prices have risen
over the past several yean.'" AT&T's average revenue per minute (ARPM) for international
services is $0.98, which is six times the ARPM for domestic services. '" This provides some
evidCllce to suggest that either AT&T bas the ability to set price, or that then: are other
significant problems with the structure, conduct and performance of the international market
that result in prices lUgher than they would be in a more competitive market.

83. The record in our Foreign CQ17'i~,. MarUI EnIry suggests that high international
calling prices result more from problems with the structure, conduct and perfOllDlllce of the
international market than from market power IIIlique to AT&T.... Similarly, there is evidCllce
in the record here to support olD' conclusion that residClltial IMTS customers are very price
sensitive, and can be expected to switch international carriers in response to price
promotions. I01 We therefore find that AT&T alone cannot raise and sustain prices above a
competitive level for residClltial services without risking loss of its customers to its
competitors. 16.

84. We recognize that there may be some merit to the argumenl that lower calling
prices may result from U.S. industry and government efforts to achieve lower IICCOIIIIIing
rateS. The Commission bas a well-established policy of achieving" this goal, and this policy
seems to be workina.... To encouraae AT&T to negotiate lower lICCOunting rates, however,
the Commission has previously concluded that AT&T should not be required to pass through

WorlcICom Oppositioa II 14-15.

Sft AT& T P,~e cap Ordo. 4 FCC Red II 2877; C"'ifonllQ Cellular P<titrCNI II 1 7 lIIId 0.22.

,.. Sft Swistics of CommUllicatioDs Comm... CIIrien, Fedotal CommllllicatioGs CoauIlissiOll, ......
editioas (rdIecliDJ, _ "'ill, priceI fnr residemiallMTS priciDc IIId U.S. domestic: I.... distance caIIinIl.

It, See AT.T November I, 1995 Ex Pane Letter at Attachment C, Table 2; AT&T klass/ficatiCNI Order at
13011

,.. Foulgn Carrier MarUI £nrry at 1 6.

See "'FQ Section m. B. 2.; see also AT&T Reclassification Or"", at" 78-79.

,.. Sft Fint Intera.hang. CO"'{Jdirion Ordo II 5887.

,.. See Morgllll Stanley at 7 ("[T]he FCC bas aauaJly liken the 10Id in trying to foree down ICCOUOtiDg

Ill., with taCtics thai are bold for I government agency.").
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sa\'ings from lower accounting rates as an exogenous factor lowering prices under price
caps. "0 We continue to believe the lUgh prices in the IMTS market are not the result of
.-\T&T's failure to flow through accounting rate reductions or from its market position, but
rather from strUctural problems in the international services market.

85. Indeed, we continue to be concerned that, until there is more robust
competition in the international telecommllllicalions services market, the U.S. may be
"exporting" the benefits of competition throuah lUgh, above-cost accounting rates that increase
the profitability of foreign monopolists. In 1985, at the time of InlernaIiollQl ComperiIive
Carrier, the U.S. net settlements deficit was $1.1 billion. In 1994, it was $4.3 billion. As a
result, we must continue to work with U.S. industry to promote international accounting rate
reductions in order to lower charges for U.S. international callers '"

86 We remain especially concerned about the apparently large profits that US.
international carriers maJc.e as a result of imperfections in the U.S. international market. It
appears that AT&T's competitors, including WoridCom, could choose to sacrifice some of
their profitability to increase their market share, but have not done so. In As a result, we
believe that it will be necessary to expedite the entry of additional U.S. competitors to the
U.S international services market as provided for under the 1996 ACI. Additional competition

is the best way to reduce lUgh U.S. international calling prices.

87. In the interim. we believe we can help encourage price competition by
removing regulatory requirements that might discourage innovative price reductions, such as
the longer notice period applicable only to AT&T among U.S. international carriers.

173
We

also welcome AT&T's voluntary commiunents to maintain its existing rates for residential
IMTS for a three-year period CIlding May 9, 1999, and to maintain the rates in effect on April
I. 1996 for customers enrolled in AT&T's True Country offer (excluding China) for a period
ending December 31, 1996'74 After December 31, 1996, AT&T may raise rates for True
Country; however, AT&T commits that, if the rateS for this offer increase by more than five
percent (excluding China), AT&T will have an offer in place with rateS for a customer's
selected country (excluding China) discounted 15 percent compared to the same basic
international long distance price schedule as in the True Country offer AT&T has agreed to
make this 15 perceni discounted offer available until May 9, 1999 '"

See AT&T Price Cap 0rdiIr,

AccOll1lling Rate Policy State_nt.

WorldCom lIIId its predecessor COlllplllies. for example. provided I toW return to inve..an of 57.3
percent per year during the past decade. Wall SI. J.• D.2 (feb. 19, 1996)

AT& T ReclaSSIfication Ordu It 1 13: soe also STreamlIning Orde, It 1 8\

". AT&T Commitment Letter It it<ms 1-2.

Id.: 5.. 01,0 mfra AttlChment A It" \-2.
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SS. Acceptance of AT&T's voluntary pricing commitments will contribtne to the
unprovement of the performance of the intemalionaJ market - performance, as explaiDed
abo"e, which is currently very poor. These voluntary commitments achieve this goal by
exploiting the fact that. while AT&T does DOt have the unilateral ability to set prices and
should therefore no longer be ~gulated as dominant, AT&T still has sufficient market share
to have some effect on overall market perfOfDlllllCe. Therefore, by proposing there pricing
commiUllents, AT&T bas effectively detcmd its competitors from seeJciDg to raise their prices
above the committed levels, because AT&T's competitors, to retain market share. will have
no other choice than to compete with AT&T at essentially the same price. in this way,
AT&T's voluntary commitments ensure thai IMTS prices of all carriers will DOt increase
dramalicalJy during this transition period to m~ robust competition. '"

6 Foreign Carrier Affiljalions

89. AT&T has reported to the Commission aftiljations with foreign carriers in the
United Kingdom (AT&T Communications (UK) Ltd.), CIIl8da (Unitel Communications
HoldiD&s Inc.) and the Philippines (Subic Telecommunications Compeny, Inc.).171 We find
that AT&T's affiliates do not control bottleaeck services or tiIcilities in these countries and
theref~ lack the ability to discriminate IpiDst tmaftlliated U.S. iDlemationaJ carriers
terminaliIlg traffic in these countries. AceordiDgIy, we tiDd AT&T nondomiDant in its
provision of U.S. intenlationaJ service on these roUlCS under the framework adopted in
International Services."1 We nevenbeless reserve the right to revisit AT&T's status on its
affiliated rourcs at a 1ater~ in the event AT&T's affiliates in the future obtain market
power in some area which could enable them to diIcriminate Ipiilst tmaftiliaI£d U.S. carriers.

90. AT&T explains tbat its U.1e.. affiliate provides doDleSlic service on a facilities
basis and iDtenIationai service on a resale basis.n. It notes that its U.1e.. affiliate is prevented
by regulation from owning any international faciIiries in the United Kingdom, which bas a
duopoly for the provision of intenlational facilities-based service. 110 A February 1996 report
issued by the U.K's Office of Telecommunications (OFfEL) states that, in the United

". W. llOtC, bowever, tIlII our belieftbal ATAT's vollllllllly commilmetlllO maiIttaiD lower prices will
'erve 10 doter price~byotIlcr ~enshaWd not be rwtlO sqpsI tIlII ATAT bu martel power.

,,., Su ATltT AftiJiatiOll SlIIemeot, fil. No. fCN-96-Q04 (filecl Feb. 28,19%); ATltT AprillO, 19%
Letter frvm Miebael Bebneos. to JOIDlIe WalllnteroarioaalB_ FCC (AT&:T AffilillliOll Le_); see also
svpra 1 2S.

", Sec fllpt'a " 23·24.

ATAT Affiliatioo Letter It 2.

", Sn ATltT Affiliation Statemenla' 4. o.S; sn also BTIMC! Order. 9 FCC Rcd 3960, 13 aod 0.2 (\994).
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Kingdom, BT's neTWork is the most comprehensive, ....ith an unparalleled degree of
coverage'" OFTEL stateS that BT has 94 percent of all residential exchange lines (by
number). The oFTEL report also states that BT remains dominant in basic retail sef\ices. In
1994/5, BT's market share (by revenue) for simple voice telephony ranged from 94 percent
for local calls to 70 percell! for outgoing international calls. Given BT's market position, the
ex.'s duopoly for facilities·based international seT'-'ice, and the low legal barriers to entrY in
the provision of U. j( domestic service, we agree ....ith AT&T that it warrants regulation under
InlerlliJlional Services as a nondomiDant camer on the U.S.-U.K. route.

91. Unitel, AT&T's affiljate in canada. is a facilities-based camer that provides
domestic long distance and international service. Unitel is a new market entrant in CilDIda.
Only as recently as June 1992 did the Canadian Radio-television and Telecommunications
Commission (CRTC) permit carriers other than the regulated monopoly Stentor'" to offer
long distance public telephone service to the United StateS and within the Canadian provinces.
Stentor carried 85 percent of Canada-U.S. sv.itched traffic in 1994; Unitel carried 8 percent
"'ith the remaining market share held by other facilities-based carriers and private line
rescUers. IS' There is no evidence in the record, and we have no reason to believe, that Unitel

controls bonleneck services or facilities in Canada

92. In the Philippines, AT&T's affiliate operates on a facilities basis but only in a
small geographic segment of the total m3fket •• the Subic Bay Freeport area. It provides
domestic long distance and international service (as well as value-added services). Again, we
find no evidence thai suggests AT&T's affiliate controls bonleneck seNlCCS or facilities in the

Philippines.

93. In addition to these affiliations. AT&T has p~viously reported an affiliation
with Jamaica Digiport International Ltd.,'" an entity that AT&T believes may not meet. the
definition of a "foreign carrier" under Section 63.0l(r)(I)(ii) of the rules. ,I> We need not
resolve this issue because it does not lqlpear, in any event, that this entiTY controls bottleneck
services or facilities. Jamaica Digiport is a j oint venture among AT&T, C&W, and
Telecommunications of Jamaica Ltd. Jamaica Digiport has a business license to provide

II! Promotin& Competition in Services over TclccommllDications NttwotU, issued by the Office of

Telecommunications. United Kin&dom. February 19% 113.4.

111 Stentor is an association of the major telephone c01J)panies in each of the Canadian provinces.. plus

Telesa. Canada.

'" TeleGeographY, Inc. 1995 at 90. Table 2b

". See' g. AT&T Application for Authonution to Convey lmerem 11\ CapacitY in lbe (j·P-T Clble

Sy"em. File No. ITC·96-084 (filed lao. 26. \996)

'" 47 C.FR. § 63 Ol(r)( nOi)
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lmuted services in the industrial park in which it is locatedu , Specifically, it provides
international 800 service for a telemarketing service center for data processing located in an
international Free Trade Zone. In swnmary, we find no basis at this time to regulate AT&T
as a dominant carrier on any US. international route where AT&T is affiliated with a foreign
carrier in the destination market.

c forbearance

94. As noted above, the most recent data available to the Commission reveals thaI
there are four markets in which AT&T is the sole facilities-based provider ofIMTS.'17 These
markets are: Madagascar, Western Sahara, Chagos Archipelago, and Wallis and Futuna.
Based on the record developed in this proceeding, we believe that it is appropriate to forbear
from imposing dominaDt carrier regulation for IMTS to these countries.

95. Under new Section 10 of the COlIlIllunications Act of 1934, as added by the
1996 Act, the Commission must forbear from imposins any regulation "in any or some ..
geographic markets" if we detmniDe that: (I) enforcement of such regulation is not necessary
to ensure that nIleS are just and reasonable ot not unjustly or umeasonably discrimiDatory; (2)
enforcement of such regulation is not necessary fot the protection of consumers; and (3)
forbearance from applyina such provision is consistent with the public interest. ,.. Moreover,
as part of the defermiDanoo. the Commission must aha consider wherher forbearaDce from
enfOf1:ing regulation will promote competitive market conditions, including the extent to
which forbearance will enhance competition among providers of telccolIlIllunications
services....

96. As to the first TWO prongs, as mentioned above in Section III. B. I., historical
trends suggest the strong possibility that more than one U.S. facilities-based carrier will soon
enter these four markets. As discussed dJroughour, such potential competition can ensure that
prices continue to remain just and reasonable, and we believe that it will do so. Indeed, as
also noted above, there is DO evidence in the record to suggest that there are substantial
barriers to may which impede potential competitors from entering immediately '90 We also
note that the tariffed rates to these four locations are not out of line with tariffed rates to
international locations. There are other countries with rates that are higher lhau or similar to

"' AT&T AffiljatiOD ~at 1

'1' See 1994 Secno. 4361 1r1tentat'onaJ DaJa, Table E.1, 11 2-5.

47 US.C. § 160(0).

47 U.SC § l6O(b).

'" See supra Sections m. A. and B
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those for these countries. 19' Faced with such evidence, therefore, we conclude that dominant
carrier regulation to these four countries is nol required to ensure that rates are just and
reasonable or to otherwise protect consumers

97. As to the last prong, this Commission has consistently held that, when the
economic costs of regulation exceed the public interest benefits, the Commission should
reconsider the validity of continuing to impose such regulation on the market.

192
The

Commission's most recent data reveal that the actual amount of U.S. billed revenues to each
county is de minimis compared to the overall number of total U.S. billed revenues. 19] Total
U.S. billed minutes for each of these four routes also accoum for a de minimis share of total
U.S. billed minutes'" Collectively, the minutes to these countries account for 0.0025 percent
of total U.S. outgoing minutes. With such small amoUDts, we believe that we cannot justify
the economic costs of dominant carrier regulation - e g. inhibiting innovation in prices or
services, imposition of substantial compliance on parties and administrative costs on the
Commission'" _. for routes with such de minimis traffic .'96 In such cin:wnstances, such
regulation can actually impede, rather than promote competitive market COoditiODS, including
deterring competition among providers of telecommunications services. Accordingly, we wi\I
forbear from applying dominant carrier regulation to these four countries.

IV. Coaclasioa

98. In ligbtof the above, we conclude that AT&T has demonstrated that it lacks
market power in international telecommunications markets and, accordingly, we grant
AT&T's motion for reclassification as a non-dolllinant carrier for both IMrS and multi­
purpose earth station services. AT&T remains bound, however, by its status as a common
carrier and by its voluntary commitments in this proceeding, and the Commission remain.!
committed to enforcing its rules through our investigation and complaint procedures.

99 Our declaration here that AT&T is non-dominant in the provision of
lOternational services on most U.S. international routes, and our forbearance from imposing

" See AT&T TlIriffNo. 27, §§ 24I.2.C.\ and 24.12C.6(a).

" See ATilT Reclassification Order ot' 32 and ...90.

'" Actual billed ..venues to each COUIIlIY are; ~(Sao7,49O), Cbalos AJdIipelaco (SI4S.234),
Wallis & FulUlla ($4.151) IIld WestenI Saban ($17.00). Su FCC 1994 Sectto" 43.61 1 'onal

CO.....lIlcatioIU Data (1996), Table E-!.

,.. See supra Section III B. I.

." See AT&T Recl=ificatio. OrMr at' 33.

See. e g. AT&T Reply or 6 n 13 ("prolilability IS. key issue lot carrie" in decidin& whe.. (lIld bow) to

serve")
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dOminant carrier requirements on remaining rouIes, will nave several effectS. First, AT&T
"'111 be freed from price cap regulation for its residentiallMTS. AT&T will not nave to
submit cost support data now required for above-cap filings, or the additional infonnation that
it is now required to submit with tariff filings for new services. Second, AT&T will be
allowed to file tariffs for all of its international services on one days' notice, without
economic or cost support, in the same form as filed by other non-dominant carriers, and the
tariffs will be presumed lawful.'''' Third, the Section 214 requirements imposed on AT&T as
a dominant carrier will be eliminated and AT&T will be subject to the Section 214
requirements of non-dominant U.S. intel'llational carriers.

100. A5 a non-dominant or forborne carrier, AT&T will still be subject to regulation
under Title II of the Act Specifically. Title II requires carriers to offer intemaIionai services
under raIes, terms and conditions that are just, reasonable and not unduly discriminatory
(Sections 201 and 202). and Title II carriers are subject to the Commission's complaint
process (Sections 206-209). Title II caniers also are required to file taritfs pursuant to our
streamlined tariffing procedures (Sections 203 and 205).

101. We recopize thai the international services market is not fully competitive and
that prices for IMTS are high. We believe, however. tbal the cumnt imperfectly competiti~

market is not the result of AT&T's market position but, rather. stems from s1ructural
problems in the international services market The CoDUDission will continue to consider
issues related to these structural problems in both pending and future proceedings. '91

102. The Commission delegates the authority for making the necessary adjustments
to implement this Order to the International Bureau, working in conjllDCtion with the
Common Carrier Bureau. 11ris Order will be effective upon its release.

V. OrderiDc Clause-

102. Accordinc. it is HEREBY ORDERED tbal AT&T's motion for reclassification
as a non-dominant carrier in U.S. international telecommunications markets, including
international message telephone service and multi-purpose earth station services, under Part 61
of the Commission's rules is hereby GRANTED.

104. IT IS FURTHER ORDERED that AT&T sba1l comply with the commitments
in its May 2, 1996 ex pt11U letter from R. Gerard Salemme. Vice President - Government
Affairs, to William F. Caton, Acting Seaetary, Federal Communications Commission, and
which are SUIIlIIllIrized in this order in Appendix A.

,,, S..-Jmmg Order 11 1 77.

," See. eg., Foreip Carrie Entry Pending RecolISldlralion; AcCOtDllillg lIDte Policy Slal.....1It; Rel"lation
of I.cternational Accounting lUtes, CC Docket No. 9G-337, (Pl>aa m. Seeo"" F'vrtlter NOlie< of Proposed
Rulemalemg, 7 fee Red 8040 (1992).
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105 IT IS FURTIiER ORDERED that this Order ",ill become effective upon its
release.

FEDERAL COMMUNICAnONS COMMISSION

William F Caton
Acting Secretary
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AT&T, in its May 2, 1996 ex parte letter, states that it commits to the following provisions:

2

Appendix A

STATEMENT OF VOLUNTARY COMMITMENTS
IN MAY 2,1996 AT&T EX PARTE LETTER

For a period ending May 9, 1999, AT&T will maintain its annual average
revenue per minute (ARPM] for inJemational residential calls (equivalent to
basket 1 price capped services) at or below the 1995 ARPM level including for
the partial year of 1999. Such a determination will be made using the total
revenues and total minutes generated by residential customers using
international switched services. AT&T will report its APRM for 1995 and
ongoing for international residential switched services confidentia1ly to the
Commission on an annual calendar year basis through 1998 and for the partial
year of 1999 detailing the total revenue and total minutes generated. The
purpose of such a report will be for monitoring this commitment Moreover,
AT&T is willing to provide a letter from its external auditors verifying the
ARPM calculation.

In the event of a significant change that substantia1ly raises AT&T's
international per minute costs, AT&T may make rate changes that iJK:rease the
international residential switched services annual ARPM above the 1995 level
on not less than five (5) business days notice to the Commission prior to
implementing such a rate. The notice to the Commission shall be for the
purpose of highlighting this commitment.

For a period ending December 31,1996, AT&T will maintain rates in effect on
April I, 1996 for customers enrolled in AT&T's True Country offer (excluding
China). Thereafter, AT&T may raise rates for True Country; however. if the
rates for this offer increase by more than 5% (excluding China). AT&T
commits to have an offer in place with rates for a customer's selected country
(excluding China) discounted 15% compared to the same basic international
long distance price schedule as in the current True Country offer. This 15%
discounted offer will be available until May 9, 1999.

a AT&T will provide the Commission a quarterly report on its provisioning of
circuits to the cable membership as a whole and separately for AT&T's circuits
for those cable systems in which AT&T is the cable maintenance authority.
AT&T will use a quarterly forecast of circuit activation provided by the US
cable owners to plan demand and improve circuit activation intervals. AT&T
",ill use these forecasts to establish standard intervals that are intended to
reduce the current provisioning intervals to 15 days for intra-office and 25 days
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4.

5.

6.

7.

for inter-office circuit activation effective July 1,1996. AT&T further agrees
to improve its process and to identify the differences between interconnection
services and cable station maintenance authority responsibilities and act in good
faith to reduce provisioning intervals to 7 days for intra-office and 20 days for
inter-office circuit activation no later than October I, 1996. AT&T will
provide this quarterly report for a period of one year ending June 1997, and
will continue to report its performance to the FCC and its cable parttJers until
the targeted intervals are achieved and maintained for two consecutive quarterly
reports. unless AT&T's inability to achieve the intervals is caused by material
inaccuracies in the forecast from other carriers or the actions of a foreign
administration.

b. As to consortium cable systems that land in the US in which AT&T is an
owner, AT&T will, for a period ending May 9, 1999, subject to the terms of
the applicable C&MA, act as a broker for US carriers that have been unable to
become owners of international cables to purchase and transfer on an IRU basis
whole-MIU capacity desired by those carriers from the common reserve of the
cable system.

AT&T will provide the dry-side portion of the OACs (that equipment
associated with connections to the domestic US carriers' networks) on an IRU
basis retroactive to the start of service for TAT-I2I13 and TPC-5 at the option
of each US-cnd owner. The wet-side portion of the OACs (that equipment
associated with connections to the submerged cable system) remains the
property of the consortium cable owners.

A r&T will seek competitive bids for the provision of backbaul facilities used
for submarine cable restoration. Bids will be sought beginning one year before
the expiration of any existing or pending restoration agreement. AT&T's
obligation as cable station operator to make space available to successful
bidders is subject to applicable government laws and regulations.

AT&T will form and manage a Western Owners group to foster on-going
discussions conccming the quality and performance of AT&T's operations at
the cable landiug stations and involvement in wet plant (submerged cable and
associated equipment) maintenance and repair. AT&T will notify the
Commission of the schedule for the semi-annual meetings of this group. Any
owner may propose a meeting of this group to its chairperson.

AT&T will usc its best efforts to achieve a TAT-12 restoration arrangement for
existing capacity. AT&T and PAT have agreed to use their best efforts to
resolve pricing and equipment issues by June 7, 1996.

18003



9

AT&T "ith the Eastern and Western cable ov.ners will establish a cOll1IIllnee to
discuss the long term consortium cable planning configurations for the Pacific
Ocean, Amencas, and Atlantic Ocean Regions

AT&T COlIl1Illts to conform to the disclosure requirements of Section 64.1001.
in accordance with the foUowing interpretation:

a. When an AT&T lime-bounded accounting rate has expired without a new
agreement baving been approved by the Commission, AT&T will notify the
Commission and the other facilitie&-based carriers that correspond with the
foreign carrier of the expiration within thirty days after sucb expiration; and

b. AT&T will notify the Commission and the other facilities-based carriers that
correspond with the foreign carrier of any payment on account (including
payment a the expired rate level) made to the foreign carrier after expiration of
a lime-bounded lCCOunting rate and before a new rate has been bilaterally
agreed and approved by the Commission, within thirty days after payment

c. Absent industry-wide complianee and/or enforcement by the Commission of
US carrier disclosure obligatioos consistent with the interpretation of Section
64.1001 set forth above, AT&T's commitment will expire on December 31,
1996. .

13.

the number of AT&T-led WorldSource seTVlces bids WIth respect to services
provided with equity members of WorldPartners With respect to that twelve­
month period, AT&T will also assist the COllUl1lssion in the gathering of public
information about competing bids in the IDtemationai market for global
seamless services

For a period ending May 9, 1997, AT&T will provide the Commission ""th the
name of the purchaser, facility, capacity and price for IRU conveyances to
other US carriers not affiliated with AT&T within thirty days after the
conveyance.

10 For a period ending May 9, 1999, AT&T commits to use its best efforts to
establish one minUle ICCOlDlting rate ammgements. Where, despite AT&T's
best efforts to do so, AT&T only can achieve a growth based anangement,
AT&T commits to use its best efforts to establish the growth-based thresbolds
on aggregate industry traffic volumes. Where, noTwithstanding AT&T's best
efforts, AT&T cannot obtain such an agreement and only a growth-based
arrangement based on AT~T's traffic volumes is achievable, AT&T commits
that, at the request of the Commission, it will provide traffic information for
eacb settlement period sufficient to determine AT&T's average ICCOlDlting rate
(i.e., equivalent one-minUle accolDlting rate) under the growth-based
arrangement For all pending waiver requests of AT&T involving growth-based
arrangements or with respect to any other growth-based arrangements the
Commission may identify, AT&T further commits to submit traffic information
for eacb period sufficient to determine AT&T's average accounting rate.

It. AT&T will file a circuit starus report for calendar year 1997 with respect to
AT&T circuits between the US and its WorldPartners' members on their home
country roUle.

12. AT&T will file a confidential report, covering the twelve-month period after
the issuance of a Commission order on AT&T's Motion for Reclassification, of
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.>.ppeodix B

, 1991 1994
Country US Billed AT&T US Billed AT&T
, Ae"enu~ Market Share Revenue i Market Share
~;,oorra 5409.740 997%, 5121.064 89.5%
,G:rat~ar $394.837 999% $830.035 ! 74.3%
i ~;ec~tensteln 5417.459 99.9% $469.815 999%
IMalta $1.883.355 , 99.9%, $2.875.870 89.4%
Ar,gola $640.234 I 92.9%1 $1.612.842 I 55.5%
Benin ; $517.740 i 99.9%1 $1.148.213 i 63.5%
Botswana $1.167.9381 90.0%1 $1.572.054 1 63.8%
Burkina $835.777 1 100.0%1 $1.151.151 66.5%
Burundi $860.915 ' 100.0%, $1,728.145 80.7%
Cameroon $3.633.729 I 93.6%; $4.928.688 I 61.1%
Central African Republic $392.126 ' 99.5%1 $830.700 I 57.0%
Chad $411.862 i 100.0%1 $719.946 57.5%
Comoros $36.483 ' 96.6%1 $145.534 85.1%
Cote d'ivoire $7.495.819 100.0%, $12.320.591 59.8%
DIJiboutl $1.006.898 I 98.4% $892.954 50.5%
EQuatOrial GUln,a $105.773 100.0% $188.509 94.2%
EthiOpia $15.548.529 ! 98.8% $18.436.811 64.7%
Gabon $1.336.482 1 100.0% $1,698.939 61.0%
Guinea $1.237.951 100.0% $2.697.876 84.2%
GUinea-Bissau 1 $303.358 94.3'1(, $813.567 59.8'1(,
Lesotho I $442.428 99.9'1(, $522.242 80.7'1(,
Liberia 1 $3.248.151 94.2'1(, $6.052.235 79.9%
Libya $985.458 I 99.9% $1.358.569 97.9%
Madagascar $578.026 I 99.7% $807.490 100.0%
Mall I $2.913.882 I 99.9'1(, $4.454.956 I 54.8%
Maurltll,l$ HC4.a61 99.7% $1.576.345 65.5%

IMorocco $8.870.95'-T 99.9% $14.353.226 63.0%
MozamOiQue I $723.842 96.3% $1,987.521 48.9%
Namala $782.3941 99.9% $1.293.673 99.7%
Niger I $1.018.4161 97.9% '996.282 68.1%
Rwanda I $644.049 I 99.7% '500.797 99.7%
Saint Helena $89.532 I 99.7% '205.215 98.3%
Sao Tome and Principe 1 $119.794 93.9% $40.809.904 76.9%
SJerrZl leone $4.964.007 1 98.8% $8.584.495 71.0%
Somalia '339, 100.0% $1,539 99.4%
Sudan $3.196.487 , 100.0%\ $2.947.154 57.4%
SwaZiland 1 $581.111 I 99.9% $732.493 87.4%
Togo -I $1.333.247 I 100.0% $2.006.543 93.7%
Uganda 1 $1.385.890 100.0% $3.537.251 58.6%
Western Sahara I $24 100.0% .17 100.0%
ZaIre 1 $818.281 99.9% $1,507.726 6.7%
Zimbabwe 1 $3.413.843 : 99.8% $5.353.382 69.9%
Lebanon $8.646.4651 98.5% $37.503.447 ! 53.4%
Anguilla $2.011.375 I 91.3% $19.376.456 I 97.3%
Cuba I $21.210.237 ' 99.9%! $26.823.915 91.2%
Grenada $7.579.497 90.2%1 $9.510.773 78.7%
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Appendix B

Jamaica 5110.130.087 935% 5176.394.111 785%
Montserrat $1.900.887 92.0% $2.827.637 76.0%
SaInt KIrts and NeVIS 55.523.060 914% $7.814.723 77.1%
Turks and Calcos Islands $2.585.504 93.2% $4.179.917 80.1%
US Virgin Islands $966.344 9560/ $18.643.100 855%
Belize $14.053.645 94.5%' $16.424.422 78.5%
Nicaragua $29.578.758 98.0%, $45.553.404 98.0%
SaInt Pierre and MiQuelon $24.450 ' 92.4% $32.899 62.2%
French Guiana $523.600 90.9% $619.622 65.9%
Guyana $18.863.267 i 100.0%, $50.202.178 86.9%
Suriname $3.836.054 : 100.0%, $15.195.651 I 80.0%
Afghanistan $251.945 99.9% $6.067 . 754%
Bhutan $97.381 100.0%. $174.126 52.9%
Brunei $621.238 . 98.8% $1.539.482 i 48.3%
Burma $1.609.594· 100.0% $4.076.051 54.7%
Chagos Archelago $0 ' $145.234 100.0%
Laos $641.975 . 98.3%1 52.347.942 . 58.8%
Maldives 1 $287.279 1 99.8%: $289.974 62.9%
Nepal $2.851.681 99.1%' $4.709.229 ' 62.4%
Cook Islands I $298.042 91.4%1 $639.184 I 67.2%
Wallis and Futuna : $396 100.0%1 $4.851 i 100.0%
Midway Atoll i $46.577 98.6%1 $73.828·1 89.9%
Wake Island 1 $21.826 100.0%1 $1.292 : 99.4%
Albania $798.581 91.4% $2.577.065 i 65.4%
8ulga,ia $4.138.676 99.8%1 $9.039.447 I 55.2%
Poland $73.717.543 90.2%1 $98.851.658 , 71.3%
Romania '17.064.859 1 99.6%' $25.248.235 I 65.0%
US SA tAussll fo' 19941 $43.627.650 1 90.5%! $115.873.702: 59.4%

.Yugoslavia (Se,bia fo' 1994) $34.816.137 I 99.7% I $21.053.725' 93.4%
Anurctlca $8.454 98.9%1 $11.317 10.1%

$483.785.042 I , $872.537.021
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Separate Statement
of

Commissioner James H. QueUo

Rt:

SEPARATE STATEMENT OF

COMMISSIONER RACfffill B. CHONG

Mallon ofA T&T Corp. to ~ Dte/ami Non-DomiTl4nr 1m- Inctrn<tcioTl4I Snvict

Re: Morion of AT&T Corporation 10 be Declared Non-Domi1UUll for Inumational
Services. Report No. DC 96 -

I strongly support this Declaration of Non-DominaDce for AT&T Corporation
(" AT&T") in the provision of international services. This Order complements our
previous declaration ofoon-dominaDce for AT&T in the domestic interexchange market. I

The key flDding underlying this Declaration is that AT&T no longer possesses market
power in the international services market or controls bottleoeck facilities.

By being found to be 'non-dominant" for IMTS, AT&T is now free regularorily
[0 do what it bas soupt to do as a practical matter. that is, compete for customers for
international communications. Reclassifyinl AT&T as non-dominant will remove the
regulatory strictures that subjected AT&T, but IIOt its competiron, to price cap regulatioD
and more stringent tariffIng and Section 214 requiremeaa. AT&T can now compete on
an even footing. without such unnecessary and UlIproductive regulatory shackles.

[ emphasize thai, although AT&T bas made certain voluntary commitments during
the transition period, we do not ftnd AT&T responsible for any structural or systemic
problems that may exist in the IMTS market. This Commission must pursue other
regulatory devices to spur competition in the provision of international services.
Continuation of dominant carrier StalUS would accomplish nothing except inequitably
burdening AT&T. Put simply. it is unfair to hold AT&T responsible for' problems' that
we have not clearly identified. that they did not create, and that they cannot fIX.

We are freeing AT&T from outdated constraints to allow it to compete fuUy in the
IMTS market. AU existing and potential customers will benefit thereby and for that
public interest reasoD I am happy to support this item.

Mbt~on tor Recld$$z~ication ot American Telephone and Telegraph
=ompany as a Non-Dominant Carrier, 11 fCC Red 3271 (19951.
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In declaring AT&T a non-<iominant carrier in tbe market for intemational services,
we lift the fmal vestige of dominant curier regulnion thn exists over this company.
This decision is consistent with my regulnory philosopby tbat competition should trump
regulation and thn similarly situated competitors should be tre:tted similarly under our

rules.

I write separately to acknowledge that although this decision narrows the existing
regulatory dispariry between AT&T and iu competitors, it also recognizes that the market
for intemational services continues to be marred by generic structural problems unrelated
to AT&T's market position. The actions we take today will belp apedite the trend
toward full competition. Competition will provide the best solution for these struaural
problems. I also believe thu, consistent with Congress' goals enUDciaed in the 1996
Telecommunications Act, new entranU into the U.S. international services market, such as
the Bell Operating Companies, will provide the optimum solution to reduce high U.S.

intemuional calling prices.

Moreover, just as with our previous dominant carrier regulatory regime for
AneT's domestic services, I believe that the public interest is ill-served by a regulatory
process thu builds in delay for one service provider and forces it to sho.... its hand to its
competitors before it can introduce ne.... service offerings or rate reductions in the market.
By eliminating the lODger tariff filing Dotice period applicable ooly to AT&T and DOt its
competitors, we will help to encourage more price competition in the intemational servia-:.
market. Finally, I believe that today's decision is another signal of our continuing
steadfast resolve to push for vigorous competition in all foreign telecommunications
markets, and that, in time, this procompetitive policy ....ill produce resulu that solve tbe
outstanding generic structural F:'Colecs in the world market.
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APPBNDIX A
APPBNDIXB
APPBNDIXC

I Motion for Reclassificatioo of American Te1q)boae ud TeIegrapb Company as a
Noo-Dominant Curler, CC Dockd No. 79-252, fi1ed Scpcanber 22, 1993 (AT&T
Motioo).

, Ia lI= Preseawioa in Support of AT&T's Motion for RecIuaificalioD as a Noll­
demiDaDt Curier, CC Dockd No. 79-252, fiJed April 24, 1995 (AT&T April 24,
1995 Ia lIdIl Filia&). BodI!be~ ud !be III _ submjasjon WeRl put on
public Dice for COIIIIDCIIl. We received COIIUIICIIII or reply COIDDIl:IIII from !be
putiea IiJIlld ia Appeaifix A.

1. 011 September 22, 1993, AT&T CoIpoIation (AT&T) fiJed a motioII with Ibis
Commissioa to be declared -.domiaDl UDder Part 61 of !be CommissioD's rules aDIIII
regulalioos. I 011 April 24, 1995, AT&T fiJed aD IlIIlIIK sulMni'sjon to supplemeot ud
updalc its ori,maI motioa.2 As explaiDcd below, we fiDd tIw the record evideoce
daDclastnII:s tbal AT&T Iacb markIll power in !be inIe:nlate, domesIic, iDtemxcIJao&e
nwItet, ud acc:omngly, we IJUIt its motion to be reclassified as a DOD-dominaDt carrier
with respect 10 tbat markIll.

L INTIlODUCTlON

J PpJjcy" !h" Cgmpjnp 'eta for Cggp:tjtjyr Cramm <dIJior Spyk;ca apd
fadlltiM A""niRdma 1'Jpcfpr, CC Doc:bc No. 79-252, Notice of Inquiry aDIIII
PIopoIed RuIemakilJ&, T7 FCC 24 301 (1979); F'U1t Report aDd Order, IS FCC 2d 1
(1980) {FUJI .,.., aDd Qnlr:rl; Further Notice of Proposed ltuiemaJrinc, S4 FCC 2d
445 (1981) (fUJ1bq NPIM); Second Furtller Notice of Proposed au-akina, FCC
12-117,47 Fed. Rq. 17,301 (1982); Second Rt:pon ud Order, 91 FCC 2d 59
(1912); Order on Recooaidentioo, 93 FCC 2d 54 (1913); 1binI FurtI.er Nodce of
~ ItuJemaking, 41 Fed. ReI. 21,292 (1913); 1binI Report aDd Order, 411 Fell.

(continued...)

Do BACKGROUND

2. We tier coasidcnIioa of AT&T's n:quesI to be reclassified as IIOIHiomiaaDt
in its provisioa of aD iDtaDaIioaaI services because tbaI CIIeIOI>' of services JeqUiJes a
differeat .... aDa1yIis. We abo UIIIOlIDCe our iDraJlioa 10 IDidIIe a DeW proc:eediq to
CQDSider wil£dler our rquIatioa of iDIenle, cIomelIIic, iDtemu:baDp services -ts 10 be
reexamiDed ill JiPt of our COIIC1usioos ba'c: reprdiDg !be awe of tIw marbI ud our
reclassificatioa of AT&T as _-domiDaDI.

A. De e-pedtiY. Canier ProceediII&

3. Iletw_ 1979 ud 1985, !be Commission COIIlIucIaI!be Corppntiriyc Carrier
Pnx:ccdiDc,J in wbiclt it examiDed IIow its rquIatioas sbou1d be' adapted 10 refIecI ud
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(6) Other ServIces .... . • . • • • • . . . . . . . . . .. 116
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promoce lbe inc~ competitioo ill telecommunications markeu. A major purpose of the
CprJqlcCitive CNIier rulemakiDg was fD nduce or eIiminaIc lbe applicition of economic
repIaIioo fD new competitive eulrUlU, since such enuants would improve uwtet
pedOlUWlCe as rivals to AT&T aDd OIlIer illcumbeDt, mooopoly providers of
teIecommllllicatioas services aDd sbouId DOt be viewed as poceaIiallllOllOpOlists requiriDg lbe
same degree of ecooomic rqulIdoa.

4. In a series of orden, lbe Commission cIistiJIauisbod two kinds of carriers -
!bose with market powa- (cIomiDaDt carriers) aDd tIIIJIle witboul mubt pllWll£(~
caniers). 1be Commi..... padualIy relaxed its repIaIioa of --ooaliDaJIt carriers becaute
it COIICluded that aoa-domiDuIt carriers could DOt cbarp raes or eupp in pracUces that
COIIIJaveue the requiremeDIS of the CommuoicalioU Act of 1934 u amended (Act), since
affected CIIIIOIDm always bid the optioa of takiDI service from a dominant canier wbose
rates. termS aDd COIIdidoIIS for iIItenIIde -me raaainod IUbjec:t to close ICIUIiny by tbe
CommiIsioa. 1be eommiqjna COIICludod. !loweva-. tbal AT&T, u a dominIDt carriec.
should be sobject to the "fuD panoply' of!belHldJlin& Tide D repIaIioo.4

S. FiftceD years &10, ill its FIlIl Rqpt aDd 0nI0r. the CommissioD dcfiDed a
dominant carrier to be a canier that "posaesees __ powa-. oS III drse:rmiallII wlledler a
fum possessed muket power. the CommissimJ fOCUlod OIl certain "cJeaty ideaIifiabIe DWbt
feaauleS," iDcludiDI "the~ aDd size diSIributiOIl of CClIDJleIinI fuma. tbe II8bIJe of
burien fD euIly. aDd the availabilily of reasoaably substi"~ servicea.· aDd wlledler !be
fum COIIIJODed "boaJeDeck facilities." We Japact to the rcIIlvul marbt within which to
assess a carrier's nwta power. the COllIIIJissioo sla!ed ill a footDote tbat it - treaIinI an

'(...coatiDued)
Rec. 46,791 (1983); Fourth Report aDd Order, 9S FCC 2d SS4 (1983) (fgudh !mort
gd OnIq), DIaIIld AT&T y. fCC, 978 F.2d 727 (D.C. CU. 1992), =- dIl8iaI,
MQ. TdttrmPJ»Dira'i Com, Y ADT. 113 S. Ct. 3020 (1993); Fourth Funber
NoIice of PropoIed Ru1eaJUlDl. 96 FCC 2d 1191 (1984); Fiftb RIpon aDd Order, 98
FCC 2d 1191 (1984) CEiftb ......IM! 0nIq); Sixth 1II:poJt aDd Order, 99 FCC 2d
1020 (198Sl...... va TdO"""'PPMatl1.. OIQI y, fCC. 76S F.2d 1186 (D.C.
Cir. 1985) (coUectively refermlto u die l)!gpJitiyc Carrier proceodin&).

4 FIlIl BR'O" and 0nIct. as FCC 2d at 23.

S ld.. at 20-21. S. II1II 47 C.F.R. I 61.3(0) ("[D]ominaDt carrier" is defiDed as a
"canier foulM! by the CoIIIIIIissioa to have III&I'kd power (1&., power to comrol
prk:es)').

'ld..
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carriers as sm,1e-ou1pUt fums for pwposes of UII1ysis aDd tbat a fum's cIassificatioa as
domiDant would~y fD all its SCIVices. 7

6. In the Fial!CII"'" and On!Gr, lbe CommissiOIl fOUDd tbat "AT&T. inc1udiDI
its 23 associated telepbooe companies aDd its I.Doc Lines Depanmeot. dominates !be
telephone mute! by oy method of classifJCalion."" 1be Commissioo pve three reasons
supportinc tbisfindiDc. FU'Sl, it IIOlA:d tbat AT&T comroDed local access facilities for over
80 pctCeIIl of the lIlItiOIl's pIIoDes.' Secoad. the CommissiOIl fouDd tbat AT&T bad &II

"overwbe!mina" mubt~ of the messaae toU service (MTS) aDd wide area
telecoauDlIIIicuioos service (WATS) marbt aDd that ·the srowinI demaDd for lOIlI-diswlce
telepbooe service aDd the cuneIIl diftiaIIties of aurin& this DWbl . . . COIlfer snbstaDtial
roarlrd power upoa AT&T. "'0 Third. the CO!IImiuion observed that AT&T's reveauea for
private line se.rvil:eI were more the tmrt.a limes tbe combined private line _ of
speciaJizod COIDIDOIl caniers.1I III the Fiat Report IIId 0n!Gr. the Commission also fouDd to
be domiDaDt Wale11l UDioo, domesIic SIlelIite carriers (Domsats). Domsa1 raaIe carriers,
and miscellaoeous COIIIIIIOIl carriers (}dCCs) that relayed video sipals by terreIIrial
microwave linb." YmaUy, it fOUDd to be _-dominam all odIer raaIe carriers aDd
specialized CODIIDOIl canien that provide voice aDd cIaaa seMoes in direct COIDpllIiIioa with
es&ablisbed Idepboae caniers, " aad it specific:aDy umed Ma TeIecommUDicalions
CcnponIioa (}dO) aad Soutbem Pacific Commllllicldoas Compuy (a predecessor of Sprint
CoaunllDicldOlls CompuY. L.P. (Sprint» as beilIIlIDODI the 1Il"Ci'1i7ltd COOIIDOIl carrien
that it wu classifyina as --.domiDaDt. '4

7. III the Commission's Fowtb Bcput IIId Onler, isSued just before
implementation of tile AT&T divesmure," the Commission elabonIed OIl its definitioa of

7 ld.. at 22 D.SS.

, ld.. at 22-23.

• ld.. at 23.

'0 ld..

"ld..

.2 IlL. at 2......28.

IJ IlL. at 28·30.

,. IlL. at 28 0.69.

IS In 1982, the Antitrust Division of the Department of Justice and AT&T agreed fD

(continued... )
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market power, citing the deflnitioos of Atecda and Turner, and of Landes and Posner.·o
Arccda and Turner define mukct power as "die ability to raise prices by restricting output,"
while Landes and Posner deftne it as "the ability to raise and maintain prices above the
competitive level without driving away so _y QI5tomers as 10 make the increase
unprofitable."n The Commission also ckfiDcd die JdcvaDt product and geognpbic owkets
that it would apply in assessing the ItIaJ'kcl power of the canien covered by die CoQIpc;titjve
CIlIiGc proccediog." The CoDUDissioo fouDd that, for tbose carriers, "all interstate,
domestic, iDterellChaDge teJec:ommlll1icatioas servicea comprise a single JdcvaDt product
ItIaJ'kcl wi1h 110 relevant subawteU. ".t It furtbcr fOUlld that "there is a single oatiooal
relevant gcograpbk DWbt (iDcJudiog AJisb, Hawaii, PIJerto Rico, u.s. Virgin IsIaDds, and
otbcr U.S. offshore poiDts).". The Commiuioa ICIfed ia a foomote, bowever, that it was
not COJIIideJiDI ia thai procecdiog die~ of applying thia IJWtcl detiniIioo ia
assessing die IJWtcl power of AT&T. RalJa, die Commission left thU determiaaDoa 10 a
separate proceeding. 21 'Ibat same day. the Commissioo issued a DDtil:e of iDquiry (NOI) that

"(...cootiaued)
ealer into a conseot decree to JeUIe die Govemmeaa'. aDtitnIst suit apinsI AT&T.
The teatative IIe!tIe:mem was IUbIequeatIy eafenld, with 1llOCIiIiaItioI, by tbe Uoiled
SlIIeS DisIriet Court for tile Dislric:t of Columbia. ~ UDiIgI _ v WeMm
B!cgrjc CQ.. 552 F. Supp. 131 (D.D.C. 1982) (MocIificI!ioa of Fiaa1 Judpeat or
MFJ>, IfI:d IlIb JIllJIL. MuyIagI y. UpjIr4 Str 460 U.S. IDOl (1983) (approviag
MFJ); UUed S)IJcI y. AT&T. 569 F. Supp. 1057 (D.D.C. 1983) (PIaD of
Rcorgaoizatioo), lIDS IlIb JIllJIL. CaJjfomja y. UDiIgI Swos, 464 U.S. 1013 (1983)
(approvioc Plan of Reorpnimlioo). ~ IIIIIDIIx MicIIaeJ K. KeJJog, Jobo Thorne
& Peter W. Huber. fcdmJ TeJecommvnjcatjom lAw 206-248 (1992).

16 Fourth Rqxm and 0n:Ier. 95 FCC 2d at S58.

"IlL.

II ld.. at 562-1S. The carriers identified as covered by die Cpmpc1itjve Carrier
proceecIioI were: MCCs, Domsat, Domsat reseJJers, domestic operadoDs of Western
Union Tdepapb Compmy, domestic services of iatenJatioaaI reconl carriers and
otbcr IJlCOId carriers, inrerexcbange canien affiJiIted wi1h exchao&e teJepbooc
COlDpIIlieI, speciaJiz.ed CODIDIOII carriers, and tel'reItriaJ reseUers. IlL. aI 563 0.23.
MCJ and Sprint (then doing business as GTE SpriDt) were amooc die speciaIizcd
common carriers subject to die proceedin,. ~ ilL. at 555 0.2.

" IlL. at 563-64.

,. IlL. at 574-75.

21 IlL. at 563 0.24.
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addressed the issue of assessing AT&T's marke! power, but subsequently closed thai docket
without issuing an order."

B. Subsequent l'roceediqs

I. AT&T Price Cdp RquIatiOll

8. In 1989, tile CODIJDissioo adopled a _ price cap regulatory regime for
AT&T !hat was inreoded 10 eacourap AT&T 10 provide service more efficiently by capping
rates. not profits.'" Under Ibis scheme, AT&T's seJVices were divided into tIuI!le basIcets:
resideotial and sma1I business services, 800 IOU-free services, and aU OCber buIiaess
services. 2A The COII1IIIission explained thai resideotiaI and smaD business services were
placed in a separate baskeI, "so dill AT&:T will DOt be able 10 raise prices for tbese services
in order 10 lower prices for services that larger busi.oesI CUIlOlllcrS use."" In order funber
to protect resideotiaI CUIlOIIIcrS, tbe COIJIDIissioo acated separate service e:atqorieI for day,
evening, and oi,btlwoekeDd MTS, and subjected eveoiDg and oigbflweebud eare,ories to an
upward baud increase of only four percent per year. In addicion, it probibited ATolT from
raising the average resideIItiaJ rate per Dlinute by DIOre than ODe pen:eat per yeu above die
price cap index (PCI).'" Several AT&T services targeted to IaJge business CIJStOmen,

n ~ Lone-Run Rcplatjgg of AT&T's Basis: IlsHMitje 1ntenIaIc Servjg;s, CC Docket
No. 83-1147, Notice ofloquiry, 95 FCC 2d 510 (1983).. The COIItIJliasion closed the
NOI cIockef in 1990 on tbe buis !hat fundamental chaoIes in tbe leJecommuoicatioos
ioduSlIy bad reDdered die docket reconl suJe. Inpe-B!m Rqulatjoo qf ATlen
Besic Domestic Intm1IfC Seryjg;s. CC Docb:C No. 83-11.n, Order, S FCC Red 5411
(1990). Sec aim Ilrgp"", Rcpbtjop of Ccnajp Basic TeJcmpp!llpjqtjpy
Sm.m, CC Docket No. 86-421, NoIice of Proposed RulemaldJla, 2 FCC Red 64S
(1987) (suIJesting a service-speciflC approacb to stn:amlining the regulation of cenaio
dominant carrier services); Dctme"'" Rqula&jqo of Ccnajp Basic
Telecpmmunis:atjons SelVices, CC Docket No. 86-421, Order, 5 FCC Red 5412
(1990) (terminating tbe NPRM because fuodameutaJ cbanges in tbe
telecommunications industry had rendered the doc:kd reconl stale).

'" Ppljc;y lAd BuW Cogccrgjpf Bates for DgmjnuM CInjm. CC Docket No. 87-313,
Report and Order and Second Further Notice of Proposed Rulemak.inc, 4 FCC Red
2873 (1989) (AT&T Price Cdp Order\; EnaIum, 4 FCC Red 3379 (1989);
MemoBDdum OpioioD and Order on RecoosideratioD, 6 FCC Red 665 (1991) <ALU
Price Cap Bl'INl!!J,jdmIjon Qrdcr).

lA ATIeI Price Cdp Order, 4 FCC Red at 3051-65.

U Id.. at 3052.

20 Id.. at 3054. 3060.
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including its Tariff 12, Tariff 15, and Tariff 16 services, were DOl placed uDder price cap
regulation. %1

2. The 1Dlercxcban= Competition Proccedinl

9. 1D 1990, the Commission commenced the Inlercxcban= Competition
proceediDg 10 examiDe the $We of competition in the iDterstate 1oog-distaDce mukt:tplace,
and 10 asICSS the efficacy of existing regulatioll in Ji&bt of this rompebDoa. 2I 1D two orden
iuued in tbat proc:eecIiDa in 1991 and 1993, the CommissioD~ Ihal iDtersWe
iDtereJtcIIaDge compeOtioa bad i.ocreucd.Z9 1D usessiDc the level of competitioII, tbe
CommissioD coosidered the foUowiJlc primarJ fIaors: (1) dcmud elasticity; (2) supply
elasticity (1lJd in panicuJU' the supply capICiIy of ClXiItiDa CllIDpCCiton); (3) the m»rinnship
of AT&T's prices 10 its price cap; (4) AT&T's lIWbt~; (5) n:IItive COIl stt1ICIUI'CS of
AT&T IJICI its competitors; IJICI (6) AT&T's size IlJd reaources. JO The Commissioa bod
that business services (except IIIIa10c privlllC Iiae) IJICI 800 services (CXl:Cpl 800 diJectory
assiSlaDCe) bad become "subsfaDtially compeUtive" and, ICCOnliDgly, sueamliDed its

%1 Tariff 12, fmt filed in 1987, is • tariff under wbidl AT&T iDtepates • variety of
scpuaIdy tariffed services iDIO • siJlgle COIIlIICt or optioa. AT&T bas filed
IIIIDIerOUS 1'lIriff 12 coomcu willi the Commissjm. Tariff 15 is a tariff wilbia wbich
AT&T files "COIIIpdiIjve priciDc plus" (CPPI) whicb am dcsiped 10 meet
c:ompc:ciIon' offen 10 iDdividual CIIJtOmeIJ. Tariff 16 is • tariff uodcr wbich AT&T
provides services 10 COVemmeata1 eatitiea.

21 CggmcIjtjqg in tbe I!IIcaqIG InIcmCheOr MartccpIag;, cc Docket No. 90-132,
Nodc:e of Pnlpoted Ru"""Uial, 5 FCC Rat 2627 (1990) llprmMpm Comvfjtjm
MlBMl; Repon IlJd Order, 6 FCC Red 5880 (1991) (FUJl "*""""- Compcdcjoq
0*); Onler, 6 FCC Red 7255 (Com Car. Bur. 1991); Memorudum 0piDi00 IlJd
Order, 6 FCC ICd 7569 (1991); Memormdum Opinion IJICI Order, 7 FCC Red 2677
(1992); MemorudumOpiDioa and Order 011 RecoasideraIioD, 8 FCC Red 2659
(1993); Secoud Repon and Order, 8 FCC Rcd 3668 (1993) ($«myS lptmxs:l!lnp
D·.hi" OnIq); Memorandum 0piDi00 IJICI Order, 8 FCC Red 5046 (1993);
Memormdum 0pial0D IlJd Order on »eooasideraliou, 10 FCC Red 4562 (199S)
{Fc;brlwy 1m~nr ! .......sjdmtjnp On!cr> (ooJ1edjycly mc:md 10 as tbe
Imcrexcbapee Co!qpc:&itiop proc:eecIiDa).

,. Sfl' F"U'It InIcm<:beO= Cgmpr.rjtjnn Order and &£nod Intcmcban= eompctitjog
Quln.

.. Ftnllnlercxcbanee Compc:titjOJl Order, 6 FCC Red at 5885-92.
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regulatiOD of lhosc AT&T services." 1D atWyziIJI busiDess and 800 servk:es, the
Commissioll did DOl address tbe relevant ptoduc:t and pograpbic marbt DOl' wbedler AT&T
possessed owtet power within !be rclevuJt market.J2 The CoDllllissioa 1laIed:

To iJDplemeol !be regulatory c:baDpa we adopt lII:ft, we -'
DOl address wbetber, in strict CCOIIOIIIic termS. 111 domeIdc
intersrate, iDtcrexcIIaD&e services coatiIwe to compriae a IiDJle
prodPc:l marbt. CoaIrUy 10 the UJlIIIICIIIS of AT&T and MCI,
tbe exisIeDce of one marbt does DOl RqUire eiIber !bat we treal
111 services in tbal DWkel iderltica11y for n:plaIOry puposes, or
tbal we find 111 services in !bat mutct equally compeUtive
before IdopciDa regulatory clwJIes for one subset of services.
Thus, for example, in tbe price cap prtlCCICdiJII, we adopced
price cap regu1adoa for lIWIy, but JIQt Ill, of AT&T's JeIVices.
We thea divided tboae services subjec:l1O price cap rep1atioa
iDIO three sepaaIe bUtds. in pan 10 avoid cross-subsidies
betweea JroupI of services tbal we I1lCOpited migbl be subject
10 differiDg levels of compecition. We abo did DOl apply
~Iy the same reguWioa 10 tbe services III the IJJrec
basIceU."

In January 1995, !be Commission iuued an order tbal streUDlined!be regulation of AT&T's
commercial aervicea for small busiDess customen.'"

JI fjal IprmxcheOee Compeciljgp Order, 6 FCC Red at 5887; Secoqd ""rmJche_
CnmllCiljtjOll Order. 8 fCC Red at 3671. UDder "stn:am1iDed" regulation, AT&T is
lDowed 10 file tariffs for these services on fouttecn days' llOtice, sucb tariffs are
presumed lawfUl for JlUIpOSCI of Idvance tariff revietr, IlJd AT&T is DOl requinld 10
file cost support with these tariffs. Price cap cei1iDIs, bands and rare floors do JIQt

loapr lIJPIy 10 streamlined aerv1CCI. VIOl bltmn£ben&e Compctjtiop QnIor, 6 FCC
Red at 5894; _ 11m 5mw! lD""Prhenr Cggpdtigp Onlcr. 8 FCC Red at 3671.

J2 Tbc Qlmmissjm IlaIed oo1y lbat "subslaDtial dcmaDd aod IlJIlPly elasDcitiel . . . limit
AT&T's abi1iry 10 exercise IIIaJ'kd pawa-•... " Id. at 5887.

D FU1I1D1'rexcban~ Competition Older. 6 fCC Red at 5881-82 0.6.

'" Revisions 10 Price Cap Rules for AT&T cOiP.. CC Docker No. 93-197. Report IlJd
0nIer. 10 FCC Red 3009, 3014 (1995) (J995 AT&T J>ricc Cap Ordq). We
stream1ioed regulatiOD of AT&T's commercial services in !be same maoner u
AT&.T's business and 800 services.
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C. Effects of R.edasslfyiJII AT&T as NOD-DomiDaat

10. As a dominant carrier, AT&T is subject to price cap regulation for
IIOIISb'I::aIII services, IJId to _ specific taJiffinB IJId SectioD 214 requirements than
IIOIHlomiDam carrietI. The price cap rquIatory re,ime IJtllIPS AT&T's domestic services
into throe baskds IJId requUes tbat the weilJlted Ivenae of nteI for services within 1 baskeI
remain below the applicable PCI. Four c:arqories of AT&T's services ue subject to price
cap rqulatioa: (I) reaicIeadaI kxlc distucc IerVice (iDcludiDI iDtcmaliooaI M'I'S); (2)
opeRtor services; (3) 800 cIirecrory assisl:aDl:e; IJId (4) analoI privale-tiDe service. UDder
the current wift"me requiremeots. AT&T must. cIepeDdiDg 011 the type of tariff at issue, file
a tariff 011 eidler 14, 4S or 120 days' nOOce iDstead of the ooe-day IlOlice required of DOD­

dominant carriers." Tariffs for streamlined services must be filed 011 14 days' notice."

II. AT&T also is required to oIlCaiD IpeCific prior Commission approval in order
to COIlIblICt 1 DeW liae, extaMI a 1iDc, or~ Icue or~ uy tiDe." The
Commissioa bas IimpIIfied tills JIIOCCIS few ATotT.- AT&T files u UIJIIIa1 "bIubt"
5ectioa 214 applle.ilIa few aD COIIIlI1ICtioa pIuaed few the ".!' Anyaclcliticx.l.
unplamled project tbat wiD COIl _ dIaD S2 miDioa ID COIIIIIUCt RlqUirea a sqJUate formal
applicatioo." The appIicaIioa mull include 1 IIlIIaDeIIl IbowiD& bow the proposed
coostnJctiOD will sene the public iIIIereIt. For acIdIdc-I; lIIIPIaJmed COIIIUUCtioa projectJ
uDder S2 millioa, AT&T may file u iDformal app1icatioa uDder wllich the additioa is
presumed Iawftd.·' Neoicrlh'rr. AT&T bas 110I received the m.deF COIIIpIIlheosive b1aDbt
5ectioa 214 audIority paated lD _-dOmiDaaI carricrr in the CgmpcIidve CanW
p~.a ATotT a1Jo must oblaiD 5ectioa 2141pp1OV11 before It may discootinue.
reciIce or Impair service.os

IS ~ 47 C.F.R. I 6U8(e).

" ~ ilL at I 6U8(e)(6).

rl Id. at II 63.01 III sa.

.. Id. at II 63.06, 63.02-63.03.

.. Id. at I 63.06.

40 ~ ilL at I 63.01.

., ~ ilL at I 63.02-63.03.

'1 ~ F1J1I Rcoon aad Order. as FCC 2d at 39-40.

OJ 47 C.F.1l. I 63.62.
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12. Our declaJation here thal AT&T is lIOo-dominaIIt will bave several effects.
First, AT&T will be freed from price cap reguJaboa for Its residential, operator, 800
diR>ctory assistance. aDd ualog private-line serviceS·" Second. pursuant lD our tariff filing
rules for noo-dominanl carriers, AT&T will be allowed to file tariffs for aD of Its domestic
services 00 one day's notice, IJId the tariffs will be presumed lawful."' AT&T will abo no
looger bave to report or file carrier·KH:arrier cootrxt5." TbiJd, several Section 214
requirements will either be reduced or elimiJlaled by declaring AT&T _-dominant. AT&T
will autoJDatically be autborized lD eJaaJd service to uy domestic point. aDd lD coosuuct.
acquire. or opente any traII5IIIissioo !iDes. as loDe as it obWns CommiJsioo approval for tbe
use of radio frequelIcies."' AT&T will abo oaIy bave to reporlldditiooal circuits to tbe
Conm1issiOO 00 1 semi-atmual basis." Furtber. requests to cIiJcorJQrIue or~ service will
be deemed granted aftt;r 31 days unless 1 pm1Y or the COIDIDissioa objectS." Fourth. as a
DOD-dominUt carrier DOt subject lD price cap regulatioo, AT&T will nOt bave lD submit cost­

support data now required for above-ap aDd out-<lf-baod fJliDgs. or the Idditiooal

.. Beause we ue deferring coosideratiOll of AT&T's marbl power in iDIeroatiooal
markets. Basket I intematiooal services wiD remain uDder price cap reguJatioo.

., Tariff Filing Rc:qvjmncOU for NondomjnalJl Carriers, CC Docket No. 93-36.
Memorandum Opinioa aDd Order. 8 FCC Red 67S2 (1993) CJ)rifI flliDJ
BcQYimnc;nts 0nIer).~ Sggrh"G'WD BeD Cqnz y FCC. 43 P.3d ISIS (D.C.
Cir. 1995); Order 00 Remand. FCC 95-399, at paras. 8-9 (rei. September 27. 1995)
crariff FiUng RcQVjrqnent5 Remand Qrdet); f'rat Rtaxn1 aad Order. as PCC 2d at

31-33.

.. ~ 47 C.F.1l. I 43.SI.

.., 47 C.F.1l. I 63.07(1).

.. 1l1. at I 63.07(b).

•• Specifically: (I) AT&T will be required to notify all affected CUSIOIDerS in writing of
tbe pIIIlJled diIcOIItiD'l1I!Wl, Jeductioa or lmpIirmaIl unJess the CommissiOlI
autborizes aaotba' form of nOOce in Idvanre; (b) AT&T will be required to file with
tbe CommisSion u applkaIioll iDdicatiDc tbe ebanp in service. 011 or after tbe date
011 wllich IIOIice bas beeD given lD aD affected cusromen; (c) tile appIicaIioo will be
aulOlllltically gruted 011 tile 3111 day aftt;r AT&T files its applicatioo with the
Commission, unless tbe Commission bas otherWise notified AT&T. ~ 47 C.F.R.. I
63.71.

3281



infonnation it is DOW required to submit with tariff filings for new services'" and services
subject to price caps." Fifth, declaring AT&T non-domiDaot will release AT&T from some
annual reportiDc requirements, including requirements thai it ftle several ARMIS-like reports,
an annual fiDaDciaI repon, I depreciation rate repon, an annua1 rate-of-rctum repon, and I
repon 011 access minutes.>2

13. Declaring AT&T non-dominaDt will not remove AT&T from regulation. Like
other non-domiDant curlers. AT&T will still be aqea to regulation under T~ 0 of !be
Act. Specifically. DOII-dominaDt curlers are required to offer inIenwe services under rates,
terms and cooditioos thai are just. reasonable aDd not uoduly discrimiDatory (Sections 201­
202), and non-dominaDt tarriers are subject to !be Commission's complaint process (Sections
206-2(9). NOII-dominant c:arriers also are required to flJe tariffs pul'5UlDt to our stn:amlined
tariffiDc procedures (Scctioos 203. 205) aDd to Jive DOCice prior to discootinwmce, rcductiOll
or impairmeot of service.»

m. AT.T'S SUBMISSIONS SEEKING RECLASSIFICADON AS A NON­
DOMINANT CARRIER

14. On September 22, 1993, AT&T filed its motioa requesting thai it be
reclassified IS a non-dominant carrier aDd repJated in !be same IIIIDIIIlI' IS its interexehulp
competitors." AT&T states thai it seeks 110 c1Jul&e in !be Commission's rules, but oaiy to
be reclusified IS a DOII-domlDant carrier under !be cxistiD& rules. AT&T states thai martel
coaditioos have cbaJI&ed dnmIlic:aIly since it WIS cJusified IS domiDaDt and thai it 110 longer
meets the criteria foc cIomiDaDce we establisbcd in our previous orders. Specifically, AT&T
UJUIlS dial it 110 loapr OWIIS or COIItJOIs any boaleaecIt facilities." It fUrtber argues dial its
IarJest fllcilities-bued OlIIIIpditon, MCI aDd SpriDt, are 110 longer ·infants· dlallact
malUrity. but II1ber have billioos of dollan in revenues'" aDd have enoup readily available

'" ~ ilL at If 61.38, 61.49.

" ~ ilL at If 61.38, 61.41-61.44, 61.49.

'2 ~ ilL at If 43.21, 43.22, 43.43.

" AlthouJb!be Commission instituted streamlined Section 214 dUcontinuance
procecIarea for ..-domiDaDl carriers, !be OJrnmission made clear dial ·[i)f a petition
to deny _ filed. we would act on the petition prior to any dUcontinuance.· f.iDt
BQ)OIt and Order, 8S FCC 2d at 7-8 D.13.

.. AT&T Motion.

" IlL 11 7.

.. IlL 11 9-10.
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capacity to coDStrain AT&T's market behavior and thus make monopoly pricing by AT&T

unprofitable.,.,

IS. Subsequently, on April 24, 1995, AT&T filed an 'lllllK submission
supplementing aDd updating materials it previously flJed in suppon of its motion for
reclusification IS I non-dominant carrier." Among otber things. AT&T asserts that
teChnological advances. enormous network capital expenditures. aDd infusioos of foreign
capital have Jiven its competiton sufficient excess capacity to absorb one-third of AT&T's
switched mffic within ninety days, and almost two-thirds within one year, witb only modest
expense." AT&T also argues thai customerS have more competitive cboices in every IIIUkd
segment, and customen an: taking advantage of these additional cboices IS evidenced by
their willingness to switcb carrien."

16. AT&T argues thai continuing to regulate it IS a dominant carrier imposes
din:ct costs on curias and customers, and does not facililate a competitive IIIUkd for
interstate, domestic. iDterexcbanp services." AT&T claims tbat, despite loss of IIIUkd
power, it continues to be subjected to ·buJdensome and UIIClIual· regulation that unfairly
advantages its competiton and deprives COIlSUIIIeI'S of price reduetioos and innovative service
offerings. Rqulation of AT&T IS a dominant carrier. it argues, also wutes Commission
resources that instead could be utilized in area wbere regulation may be more appropriate,
such IS !be opening up of local exchange and foreign marteu."

17. On September 21, 1995. AT&T filed an 'lllllK leCter in which AT&T
specifIes eenain acUoos tbat it voluntarily commits to ulldelUlre to address coocems raised in
the record regardin, !be effects of reclusifyinJ AT&T.IS AT&T maintains in its leCter tbat
these eoocems are ·misplaced· because ·foc !be most pan. they ·have 110 Io&icaI coDDection
to AT&T's regulatory classification.· and, insofar as !bey implicate imponant policy issues,
"they apply with equal force to III interexcbange earrien and have nothing to do with IIIUkd

>7 IlL. at 7-8.

" AT&T April 24. 19951a falK Filing.

.. IlL 11 13-19.

.. IlL. Attachment G, Affidavit of B. Douglu Bembeim and RobeJt D. Willig 11 141.

.. AT&T Motion 11 16-17.

62 IlL 11 17-19.

.. AT&T September 21. 1m GIlllit' leCter from R. Gerard Salemme. Vice President ­
Govemmeut Affain. to Kathleen M.B. Wallman. Chief. Common Carrier Bureau.
Federal Communications Commission (AT&T September 21, 19951a~ Letter) .
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power. '.. Nevertbeless, AT&T sees forth in the Jeaer various voluntary commitments, which
it describes as '1RDSiIiooaJ provisions,' that are intended to allay these concerns, pending the
Commission's review of its current scbeme for regulatiDg interexcbange canien. IJI tbal
reganI, AT&T renews its request tbal !be Commission commence an examiDation of !be
interexcbange indusuy 'to consider whether appropriate rules for all canieB should be
adopIed. ,IS TIle commitments AT&T proffen in iu Jeaer coocem: analog private line
service, 800~ assistaDce service, service to and from Alaska, Hawaii, and otber
regions subject to !be CommissiOll's rue IntecDlioD policy, tariff filings that would result in
geo,nphically deaverqed rues, tariff filin&s that implement cbanges to conuaet tariffs that
are advene to customers of Ibose tariffs, service to low-income and odIer customen, and
resolution of disputes with rescUer customers. Numerous parties fJJed a ~ letten in
respoose, which are described below."

18. In response to I Jeaer froID !be Commoa Carrier Bumau seeking Clarification
of AT&:TI 5eptember 21, 1995 a IIIdC letter," AT&T filed an a IIIdC letter 011 October

.. AT&T September 21, 1995 III P&= Leuer It 1 (tmpbasis in original).

IS IlL

.. TIle State of Hawaii September 25, 1995 a 111* letter froID Man: Bcrejka, Squire,
Sanden & Dempsey. to William F. CatDa. AaiDc SccreWy, Federal
CommIlllicllioDl Commission (Hawaii SepIaDber 25, 1m iii p&= Leaer); Ad Hoc
TeIIll:ommUDicatioDs Users Committee Seplcmber 29. 1m a .. leaer froID James
S. B1aszaIt. LeviDe, B1aszaIt, Bloct & Boothby. to 1WbleaI M.H. Wallman, Chief,
COIDIDOll Curler Bumau, Federal Comm"nicaVms CommiaIioII (Ad Hoc Committee
September 29. 1995 iii p&= Leaer); MCJ October 2, 1995 U _ leUer froID
Donald P. Bvans, Vice President - Federal Regulatory Affain, to William F. ClJon,
Acting Secnwy, Federal Communications, Commission (MCJ October 2, 1995 III
fIdG Letter); LI3C Joint Commenters October 3, 1995 1:& _ letter from Cbarles
D. Cosson, to KaIh1eeD M.H. Wallman, Chief, CommOll Carrier Bureau, Fedend
Communications Commission (UlC Joint Commenters October 3, 1995 III p&=
Leaer); Alaska PUC October 4, 1995 a IIIdC leaer from DOlI ScIlror2', Chairman, to
W1lliam F. CatDa, Acting SccreWy, Federal Commllllicatioas Commissioa (Alaska
PUC October 4, 1m iii p&= Letter); State of Alaska October 4, 1995 u IlIItt
leiter fIom J. W. KItz, to William P. CatDa, Acting SccreWy, Federal
ComJllllllicadoas CommisaioD (Alaska October 4, 1995 E& bIK Leaer); and
BeUSouth October 5, 1995 a _ leaer froID Micbllellt. ICeUou, ltellogg, HUber,
Hansen, Todd & Bvans, P.L.L.C., to William P. ClJOII, Acting Secretary, Federal
Communications Commission (BeUSouth October 5, 1995 E& bIK Lc:tter).

" October 4, 1995 leaer from ItathIeen M.H. WallmaD, Chief, Common Carrier
Bureau, Federal Communications Commission, to R. Gerud Salemme, Vice President
- Government Affain, AT&T Corp. <Wallman October 4, 1995 Letter).
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.5, 1995 in which it clarified a number of its voluntary commitments relating to its low­
income and low-volume safety net plans, tariff filings that implement contract tariff cbanges
that are advene to customen of those tariffs, 800 directory assistance and lIDIIog private line
services, and dispute resolution guidelines for disputes arising betWeen AT&T and its rescUer
customen." TRA fIled an u IllII1' letter supporting the safeguards for rescUen that were
described in AT&T's October 5, 1995 U IlII1' claritication letter."

IV. ANALYSIS

A. Def"mition of the RelevaDt Product and Geocrapbk Market and the Standard for
AssessiDc Market Power

19. A dominant carrier is defined as a carrier that possesses marbt power, and I

non-dominaDt carrier is defmed as I curler not found to be dominant (i.e., one thIJ does not
possess market power).... Accordinlly, in order to determiDe wbetber AT&T sbould DOW be
classifIed as 1IlOII-iSominant carrier, we must assess wbetht:c AT&:T possesses IDIJbt power.
Preliminary to that assessmem, bowever, we must: (1) idemify !be relevaol product and
geognphic markets for assessing AT&T's ow:tet power; and (2) determine bow to assess
whether, within that nwket, AT&T has martet power.

20. With respect to the definition of the relevant market, AT&T, citing the EmidIl
Rwort IIId Order, maintains that !be CommissiOll has repeatedly fOUDd tbal 'inrenIate,
domestic, interexcbanee services' is the relevant ow:tet for assessin, an interexchange
carrier's ow:tet power for the putpose of determining wbetber • fum sbould be dllclared
dominant:1 AT&T conteads thIJ the Commission must put AT&:T's motioa if we fmd thIJ
AT&T lacks ow:tet power in !be overall marltet for intersIate, domestic, interexcbanJe
telecommunications services, even if we fmel that AT&T SliD may have !be ability to comroJ
the price of discrete services within !be defmed market. 12 Although no parry specifically

II AT&T October 5, 19951:&_ leaer from R. Gerard Salemme, Vice President­
Government Affairs, to KaIbleen M.H. Wallman, Chief. Commoa Carrier Bureau,
Federal Communications Commission (AT&:T 0c:lDber 5, 1995 SI bIK Letter).

.. TRA October S, 1995 G& 1IIdG 1dter from Ilmest B. Kelly, m, to Kathleen M.H.
Wallman. Chief, COIDDI01I Curler Bureau, Fcdend CommuDications Commission
(TR.A October 5, 1995 iii bIK Letter).

... 47 C.P.R. II 61.3(0), 61.3(t).

" AT&T April 24, 1995 E&~ Filing at 1 n.2.

12 AT&T September I, 1995 U PIdC letter from R. Gendd Salemme, Vice President­
Government Affain, AT&T Corp., to William F. CIJon, Acting Secretary, Federal
Communications Commission (AT&T september I, 1995 III~ Leuer).
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disputes AT&T's COIIIeDIions repnling the relevant market and the slaJldard for assessing
nwtet power. numerous panics IlOIIetheleu IJIUC that AT&T bas the ability to control
prices of discI«c IICIVices and therefore should not be IIlClassified as llOQ-dominant."

21. We agIee with AT&T that in Ibis case we should use the "an interswe.
domestic. illterexcbange services" market definition adopted in the fourth Report and Order.
While the Commission bas never explicidy applied the market defmition articulated in the
fourth 8qlort and Order to AT&T in the context of the Competitive Carrier proceeding."
we believe that it is appropriate to do so here.

22. A$ /IOICId above, the Commission Slated in !be Fint RqloIt IIld Order that it
was tn:aIin& all interexelwJae camen as sm,Je-output firms for pwposes of classifym, fums
as domiaut or 1tOIl-ibninlDt.7S The Commission affitmed that llppI'Dlial in !he &rth
'rem IIId Onler by lIdopIiDJ • product market ddiltitioa of "all iDrentafe, domestic,
~ IeM::es ... tvidllIO reievaIIt Illbmubts.·" The CoalIIlissioII also !here
deIiDed. ·"Ie llalbW relevut aeocqpIaic DIaJb( (UJC1udinc AJub., Hawaii, Puerto
Rico, U.S. VqiD ldands. IJld dher U.S. offsbore points)."'" A$ /IOICId above. Ibis
definition 'IIU applied in cJassifyinJ all of AT&T's alIDpeUton as 1tOIl-dominun carriers'>'
We see no basis for dewmining whedter AT&T is ltOIHIolninant WJdcr a different Slandard
than that wed for cla.ssifym, its competiton.

" Sc, U. eNS November 12, 1993 Commeats at 9-23; MCl November 12, 1993
CoIDmeaIJ II 8; PhoneTeJ November 12, 1993 COIIUDeIIt5 II 2; m.. December 3,
1993 Reply CommentS at 4-6; CTA June 9. 1995 ComIllallS at 12-19; SpriDI June 30.
1995 Reply Comments at 2; MCI 0c10ber 2, 1995 Iil fIIK Ldter at 1.

,. SllG fourth Rcput and QnIcr, 95 FCC 2d at 563 n.24 (·Pursuant to OlJr step-by-step
appltllCb in Ibis ndemaking, we do not consider ben: tIJe~ of applying
this mutet definition in wessmg the mutet power of AT&T").

n First RQ1O't IIld Order. 85 FCC 2d at 22 D.SS. The COIDIIIissioa ackJIowJedged that
this was a coaservative approach to squlltioll. and it DOled tbat it would address the
issue of !he repJIIioo of lIIU1ti-OUlpUt carrieR in a fUture prooecding. Id. AJdIougll
the CommissiolI subsequeatJy proposed assessiJlI market power 011 a tIWbt·spccific
basis. It never lIdopted such an analysis. Sec further NPRM. 84 FCC 2d at 49S.
1Wher, in the FOIIrrJI Bcpon and On!cr. !be Commission adopted • broader. single
relevutt market definition. fourth Report and Order. 95 FCC 2d at 563·73.

,. Fourtb RqloIt and On!cr. 95 FCC 2d at S64.­

." Id.Ii 573-75.

71 Sm discusaioa _ at pms. 6-7.
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23. AD examination of the supply side of interexcbange services also leads us to
conclude that AT&T's dominance or noo-dominaDce should be eva1ualed in !be COtIteXt of
this market definition. Substitutability of demand is generally used in the lint inswIce to
deftne a RlJevaut product lIWktt. bill supply substitutability is also a well-accepted
CODSidcr.Woa in DWket defiDition.'" In this iJIstaDc:e. wbile COIlS\Itnen do IlIlt view
residential aDd businc55 services. for in.swlce, as substitutable. it is clear that there is no
signifiClllt dilfeRlnce between the inteRlxcbange facilities used to prollide these setVice5.
Thus. in li&ht of~ supply substitutablill)'. it is reasonable and appropriate to include all
domestic, interswe. interexcbange services in tIJe awt« for evaluating AT&T's dolDinance.
We note that the COIIlIllisaion used a similar analysis in assessing the competitive effects of
the metJer of AT&T and McCaw Cellular COIIlIlluDieations. Inc., a decision that was upheld
by !be D.C. Circut." Consequently, we believe it is appropriate for us to evaluate AT&T's
nwbc power usm, this defiDitiou as weD.

24. Ravin, defmc:d the relevant geograpbic aod product 1tWtet. we abo must
determiDe the staodanf. cstabIisIJed by the Competitive Carrier <mien, for auessing wbether
a carrier possesses DWket power witbin the relevant DW1tet. More specifically. we must
examine whether. under the COIJ!IlCiljlive Carrier decisions. the CoDlJllission should reclassify
AT&T u ltOIl-dominant if !be record demonsttaleS that AT&T Jacks marfcet power in die
overall Rl}evlDt product market, even if we fiDd that AT&T has the ability to control die
price of ODe or more disc:Jett services; or altemaliveJy 'llbe1her. uDder the Compebtjye
Carrier decisions. !he Commission should retain AT&T's domiDatIt classificadon if we fmd
that AT&T bas the ability to cootrol tIJe price of rae or more discrete services within die
relevant market. even if AT&T lacks nwket power in the 0VCt'I1I interstate, domestic:,
intclexcballge awtet.

2S. The CommissioD bas aever definitively coacluded. either in its rules or in the
COll}JlCSi1ive Carrier orders. that a carrier must demonstrate that it Iacb die ability to COOlJOI
the price of every service that it provides in tIJe rcJevlJlt awtet before the Coaunisaioa CIII

classify that carrier as 1lOQ-dominallt. Indeed. Section 61.3(0) of OlJr replalioas SlateS only
that. dominant carrier is defmed as. "carrier found by tile Commission to have mmet
power (i.e., !he power to control prices).' We believe, in light of tIJe evidence in this case
and the state of competition in today's imensate, domestic, intereltcbange telecommuDicatioDs

,., Sl:c. U. WiJliaIII M. LaDdes & Ricbard A. Posner. MIrtct Pgwer in AntitnLa
s:a.. 94 Huv. L. Rev. 937, 945 (1981). .

10 Crai, 0 McCaw pd AmcricaD T", pd Te1eAPh CommnY. MemoraDduJD
Opinion IJld Order, 9 FCC Red 5836. 5845-48 (1994), afrj, JIIIl JllIIL. SIC
Commupjcariogs Inc. v. FCC. 56 F.3d 1484 (D.C. Cu. 1995); alllll AIIP'icNioo
of AJlllmm Joe AT&T COIJ!. and Paclfic TMmm 19c for Tgpsfer of CoI!ImJ of
A1'COO!R. Inc from PacjIjc TeJccom Inc. to AT&T Com • File Nos. W·P-C-7037.
6520. Order and Autboriution, FCC 95-334, at para. 48 (rei. Aug. 2, 1995).
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market, we should assess whether AT&T bas nwtet power by considering whether AT&T
has the ability 10 control price with respect 10 the overall relevant market.

26. As our analysis below demonstrates, AT&T does DOl bave the ability
uniJalcrally 10 control prices in the overall interstaJe, domestic, interexcbange nwtet." The
record indicaleS that, 10 the extellt AT&T bas the ability 10 control price at all, it is OIlIy with
respect 10 specific service secmaltS that are either lk JJJilUIDU 10 the ovendJ inrenwe,
domeItic, iDIeIexcballge market, or are exposed 10 iDcJeasiD& compecition so as DOl 10
marerialJy affect the overall market. As our larctuclwaae CmnRcQtigo orders and the
evideace ill dIis case iDdicate, most major sepneats of the inIerexcban&e market are subject
10 subs&antial competitioa today, and the VUl majority of interexcbange services IJId
trIJIUCtioas are IUbject 10 IUbatantial competitioII. Acc:ordiDgly, we believe that assessiD&
AT&T's market power by an 'Ill-services' SIaDdanI (i.e., requiriDa AT&T 10 esIablisb that
it lacks the ability 10 control price ill III service sepneats), would result in a situation where
the ecoaomic cost of regulalioo outweighs its public beoefits.

27. The cost of cIominaDt carrier regulaIioD of AT&T ill dIis COIJleXt includes
inhibitiD& AT&T fJ'llID quickly iDIJocIuciD& lin' services and from quickly respoadiIIg 10 new
offerings by its rivals. 1bia occurs bocause of the Joacer IariIf IIOtice RlqlIiremeqrs imposed
on AT&T, wbicb aJJow AT&T's comperiton 10 respoad 10 AT&T lIriIf filinp coveriD& new
services and pmmocioas evea before AT&T'slarilfs become effective. The Joacer DOtice
requiremeatJ impaled 011 AT&T thus also reduce the iDceIItive for AT&T 10 initiate price
1Ilductioos. In additioo, 10 die extalt AT&T werr.1O initiate suc;h~, AT&T's
competitors could use die replarory process 10 delay. and consequeatJy, ultimately thwart
AT&T's straIqieI. Furthermore, such regulation impales compliance costs 011 AT&T and
administrative costs on the Commission. Acc:ordingly, we believe that ill order 10 promote
continued compedtion ill the interstaJe, illterexcbange market, and 10 avoid applyiDg
regulalioo wbose costs outweiP its benefits, it is appropriak: 10 _ wbedJer AT&T
possesses nwtet power IIOt tIIIder an Ill-services approach, but rather 011 the basis of
whether AT&T possesses market power in the overall reIcvant nwb:t.

28. We recognize that there are iDstaDces where the Commission bas made
statemeots that could be viewed as suagesting that the <:ommmive Canicr regime
contemplala an Ill-services IIppI"llIICh 10 -me a carrier's nwtet power. One such
statemeDI occurs in a footllclte 10 the Fjat Report IIId Order, where the Commission 5faIed
that 'carriers are eJicible for streamlined regu1Itory procedures OIlIy if they are DOt dominant
in the provisioD of any services.·12 Because the OIlIy carriers eligible for streamlined
treatmeDI at that time were tlOIHIominant carriers, it could be argued that, by Ibis SIaIeIDeIIt,

'1 BaflaCD Section IV.B.

12 FUlt Rmon U!d Order, 8S FCC 2d at 22 n.SS.
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the COIIIIDission expressed an intention that carriers should be eligible for oon-dominant
status only if they were DOl dominant in any service.

29. Also, in the Competitive Carrier Furtber NPRM, the Commission stated that
the 'practical result of .. ' [its] conscrvarive methodologial approach [in the fim 'ropn
and Order] was 10 remove some uooecessary regulatory burdens from resale CMrien, but
only if those carriers were also DOl dominant in the provision of any other communicatioas
service.· 13 The Commission also there stated that, under the fjrst Report U!d Order,

it is appareot that a carrier may be classified as dominant in a
martd even if it bas only limited martd power in thai muket,
and fltJeting market power at that. In such a case the costS
resultiDg from the imposition of regulation may be significantly
greater than the benefits for consumen, if any, from thai

regulatiOll...

In another proceeding regarding spectrum allocation, the Commission stated in a fooaaote
that •[i]n the clNIJ.Il'Ii!iye Carrier rulemaking we generally treated an carrien as single
output firms. Thus, firms that are dominant in one service were treated as dominant for III
services.·as Finally, in the Notice of Inquiry in the ATU lpnC-Run Rgu!llioq proceeding,
the Commission slated:

lmplemcntatioo of aJternative regulatory practices ill
Cnmprtjtjve Curier JultaNkiDc was limited 10 cUrien lackin&
markd power. It may be that we caD look 10 martd f_1O
check an of AT&T's rateI and, thereby, its facilibes decisioas
only if AT&T laW nwb:t power in III of its services.
However . . . . [a] combiDalioo of market forces and regulatioo
of some of AT&T's services may make it desirable 10
implement alternative regulation of other AT&T services before
AT&T lacks martet power in III of its services."

.. further NPRM, 84 FCC 2d at 498.

.. IlL. at 499.

as AmeDdmaIl of Pa!ts 2 21 87 gd 90 of tbe Cpmmj"joo's Ru. IQ Allpcalc
s;;;biIIIIiOr IIId JD !!PWP Qdw Buies IIId JrgIjcjcs PwIIiainc !D. Jbc 1JJe of
ijjjiji In Digjgl Tmgjprim SY"AD' for Jbc Pmyisjoa gf DiciJII Cgmmunif'tiqm
smilD, General Docket No. 79-188, Fmt Report and Ordet, 86 FCC 2d 360, 388
n.lO (1981).

.. Lpng-Run Rcplatiog of AT&T's RaPc Domestjc IntmWc 5eryk:cs, cc Docket No.
83-1147, Notice of Inquiry, 9S FCC 2d SIO, S32-33 (1983).

3289



30. We cooclude that the foregoing starements, none of whicb is codified in the
Commission's rules, do not constitute an uncodified rule pennitting us 10 classify AT&T as
non-<lomiDaDt only if we find that AT&T lacks the ability 10 control the price of every
tariffed service in the relevant product DWket. In McBIroy FJectmnjg Com v FCC,!be
D.C. Circuit stated that the Commission's rules must be stated clearly." In ligbt of the
court's reasoning in MdiImx, we believe that !be Commission's statements in Copp;titive
!dDicr described above are insufficient 10 establish a clear rule PUl'SlWltlO which AT&T
was pmvided notice that it must satisfy an aD·services standaJd in ordcI' 10 be classified as
non-domiDant. Moreover, we do not believe that IaDguage in otber proceedings that may be
viewed as cbaraeterizing !be CompeUtjve Carrier standanI as an aD-services standard is
binding as a matter of law. It is aJ most a poIlcy with which, for !be masons diIcussed
below," we do not IIOW qree.

31. We -, however, that, eveu assumiJII that the Commission's various
refereoces 10 an aD-services staDdard were sufficieut 10 COIISlitute either a policy or a rule
promulpted UDder Cqgmr&itjve Canjer, we believe that !be facts of this case wamDt either a
dcputure from that policy or a waiver of that rule.

32. It is well-eaablisbed that !be Commission may depart from prior policiea as
Ioog as it provides a~ explanalioa for dom, 10." 1be Commission CXIIISisteutly bas
stated that wbell !be ecoaomic costs of reguJatioa exceed !be public interest beoefits, !be
Commission sbouJd RlCOIlSider !be validity of conrinllm, to impose IUCII rqulatioo 011 !be
marta.'" AI !be time we issued !be Fint Rcpmt IIId Order. Ar&T CODtroIIcd bottleneck
facilities and was vinuaDy die 0DIy supplier of iDrerucbanae services. 1bus, UDder 1981
mart« cooditiom, AT&T's mart« power in ODe sqmenl of die market could bave
dramatically affected die perfonnance of aD mart« 1egIIIents. As explained below, bowever,
the interexcbange marta enjoys IUbstantiaI competitioo today. Bveo tbougb AT&T may be

rJ 990 F.2d I3SI, I3SI-I362 (D.C. Cir. 1993); Iml.uI Mel T..'r&qpmunicatj!HIS Com
~, S7 F.3d 1136, 1141-42 (D.C. Cir. 1995).

.. SIle iafD para. 32.

.. SIle Caljfomja y FCC, 39 F.3d 919, 92S, 930 (9th Cir. 1994).

.. SIle, c.L, Fourth 'qpt apd 0nIm:, 9S FCC 2d aJ S79-80; InmIemenminn of
Soc'iW 3(1) apd 332 qf the; Cmpmunjptjgg, Ad Rm,_-;:;;:;:fMm"
SmiliR, Sec:oad 1tqJoJt and Order, 9 FCC Itcd 1411, 1479 (1994)~
0J:dG[); """"""aq!jm of SnWn 19 of die l)h!c; TeJcMajgg en- .
Ad of 1992. Apmpl "_"PM of the Status of Compaitjm inQ;MDk;;ji;
DeljDllll! Vtdro Pmmmming, Fmt 1tqJoJt, 9 FCC Itcd 7442, 7622 (1994); Em
Inc"l!!FNIQft COJIIIIC*ition Order, 6 FCC Itcd at S89S; Review of Prime TUDe Am:sS
Rule Sedjoo 73.6S8<k'l of the Commjssjog's Rules. aJ puu. 18-19 (reI. July 31,
1995).
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.able 10 control !be price of a smaD number of services, as we discuss below, !be vast
majority of interexcbange services and uansactions are subject 10 subltlDtial competition."
Moreover, as a result of divestiture, AT&T DO longer owns boctIeneck IocaIlICCCII facilities.
Thus, we believe that assessing market power by an all-services standard within the context
of today'S interexcbange market would result in a situation where the economic cost of
regulation would outweigb ilS public benefits. Under sucb regulation, AT&T would be
subject 10 excessive regulatory caSIS and would be hindered in its ability 10 respond to moves
by ilS competilOrs. As a result of the longer tariff DOIice requirements imposed on AT&T,
AT&T would bave less incentive and ability 10 initiaIe pro-competitive suateeies. To the
extent AT&T were 10 initiate sucb straJegies, AT&T's competitors could IIIe the regulatory
process 10 delay, and consequently, ultimately thwart AT&T's st:ratqies. Accordingly, even
if it could be demonsttated that the Compc«itiye Carrier cases establish a policy that favors
an all-services apprmcb 10 assessing marta power, we believe, for the reasoas articulated
above, that it is appropriaJe 10 depart from that policy in this case.

33. It also is weU-estab1ished that the Commission bas authority 10 waive its rules
if there is good cause 10 do 50." In order 10 justify a waiver, the Commission must find that
application of generally applicable rules would not be in the public inteJest in the puticuIar
circumstances under consideration." 1be Commission, in waivm, die rule, -must explain
wby deviation [from the rule] better serves the public inteJest and articuIaIe the naIIIM of the
special circumstances 10 prevent discriIIIinator applicadOD and to put future parties 011 DOtice
as to its operaIion. _N In the pn:senl situation, if an all-services rule did exist, we believe
good cause exists 10 waive it in light of AT&T's position in the intentaIe, domestic,
interexcbange market and the facts of Ibis case. Specifically, oUr analysis below
demonstrates that 10 !be extent AT&T possesses any marta power aJ all, it is ODly with
respect 10 specific service segments that are either lk IIIiIIimiI manve 10 the overall
interstate, domestic, interexcbange marta, or exposed to increasing competition 10 as 10 not
materially affect the overall marta. We believe that, in sucb a situation, the costs of
continuing 10 subject all of AT&T's intentate, domestic, interexcbange services 10 dominant
carrier rquIation, outweigb the benefits of that rquIatioo. 1be costs of the dominant carrier
regulation of AT&T include inbibitiDc AT&T from either quickly inIrocIuciJI& new services
or responding quickly 10 new offeriDcs by its rivals. In addition, IUCb rqulatioo imposes
compliance costs 011 AT&T and adminisuative costs 011 the Commissioa. Tbese costs,
especially wbell viewed in ligbt of the volUllllry commitments IIIllCIe by AT&T 10 aIIeviIIe
concerns with respect 10 specUIC services, persuade us that the public inteJest would be better

" ~ iIIfD Section IV.B.2.

" 47 C.F.R. f 1.3.

" NonheasJ Cellular TA Co y, FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990); :wAll
Radio y FCC, 418 F.2d I1S3, I1S9 (D.C. Cir. 1969).

.. Northeast Cellular, 897 F.2d at 1166.
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served by waiving auy all-services rule in classifying AT&T rather tbaD by applying it.
Accordingly, we conclude that there would be good cause to waive such a rule if it aetua11y
were in place.

34. Accordingly, we find that the appropriale relevam product and geographic
awtec for asseuiDr wbethcr AT&T possesses marIa:t power, for purposes of the
C!!OJD"Ijtjye Carrier procecdina, is the interstare, domestic, inten:xcbauge
telecommullicalions services DWIlct. Moreover, we CODc1ude that we should assess whether
AT&T bas martet power in that reJevut nwbt by c.oasideriDc wberber AT&T possesses
martd power in the overall martet for interslate, domestic, illterexehange services.

procecdin&, we ~1iDe that suggestion. We DOle, moreover, that AT&T's volUllW'Y
comJJlitmMts ale inreoded to serve as "trlDSitional" arrangements that will address the
coocerns raised by tbeIe parties in the short nm. We believe that tbeIe voluntary
cotIlJDitmeDts proffered by AT&T may al1eviare tbeIe policy cooc:ems duriD& this period of
reguJarory tlallSitioo. We, tben:fore, accept aD of AT&T's commitments, and order AT&T's
compJiaDce with those couun.itments. We DOle that AT&T's failure to comply with its
commitments may result in the imposition of fiDes or forfeitures upon AT&T (pursuant to
Sectioll S03(b) of the Act) or a revocation of its radio 1icenses (pursuant to Sections 312(a) of
tbe Act).95 In addition, we will reject as unn:uonable on iU face any tariff tiline that
COIltnVeDeS AT&T's c:ommitmeDts."

B. ClallilkatioD of ATlcT
2. AW'M"V"tt qf AT&T! Malt« Ppwer

I . SIIIIIIIIIIX

35. In this IllClioa we coaclude tbIt AT&T bas cIemoaIanred that it sbouId be
reclassified as DOII-1tomiDaat ill the overall iDfenIate, domestic, iDIar:.xcIJaDp
teIecommUDk:alioos awket. In assessiD& wbether the IeCOJd IUflIlOdS IUCb recJuaificllioa,
we finI address wbedJer AT&T poaesses tIWbt power in the overall u.erswe, domestic,
itIten:xcbauge nwbt. Buecl 011 this UIIlysia, we c:oacJade dill, wbile the 1ooJ-distaJlce
marbcpIace is DOl perfectly competiIive, AT&T oeidIet posaesaes nor <:aD lIIIi1afenIIy
exercise owtet power within the iDrentate, domesdc,~mubt takeIl as a
wbole.

36. After fiDdina tbat AT&T Jacb nwbt power in the n:IeYIIIl marbt, we tbeII
consider certain issues raised ill the record tepJdiDa effects of ree:Jassifyinc AT&T as __
dominant. We coocJude, for raDII pea ben:in, tba1 DODe of the issues raised wamnrs a
ftnding tbat AT&T pmpedy is classified as dominaat uGlIer our CgeJIIrIi'ivc Cmier regime.
Ralber, we find that the record suppom recIuIifyiDc AT&T as~ ill the overalJ,
interstate, domestic, interexcbauge marUt, and coacJude Ibal we should grant AT&T's
motion to be recJusified as lIOIHbninaut in Ibal marbt.

37. We DOle Ibal this determination is DOl basad upon the voluntary commitments
offend by AT&T in its 5eptember 21, 1995 il fIIJl Leuer (as clarified in its October 5,
1995 III fI= Leuer), but 011 the ecooomiciDformalioD ill this record repntina AT&T's
position ill the.ovcnD IdevIIIt marbt. In additiOII, we agree with AT&T Ibal a number of
the cooc:ems raised by n:seIIers and ocber parties in this proceecIiDc &Ie DOl basad 011 claims
that AT&T COIDues to possess marbt power in the reIevaDt JeOIDIIlbIc and product
1tWtd. As DOled al cIiffeftD poiats in this onIet", we abo IIR'C with AT&T and TRA that
we should COIIIJJIeIICe a procecdina to consider wbecber, in Jigbt of our conc\usioo that
AT&T is DOl dominant in this marbt, modificatioos to our existiDc epJatory scbeme for
iDten:xcbaDle carrien will advance our public interest pis more effectively. To the exterJl

that parties &Ie sugestiD& that, even if we COIlClude that AT&T is 110 longer dominaut, we
should defer granting AT&T's motion unti1 we have completed this industry-wide
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38. ID this sectioD we assess wbecber AT&T possesses awbt power in the overaU
intenwe, domestic, inren:xcbange martel. Applyinc well-accepted princ:iplea of autitrust
analysis, the following discussion first focuses on: (l) AT&T's market sbare; (2) tbe supply
elasticity of the martel; (3) the demand eJasticity of AT&T's customerI; and (4) AT&T's
cost struetuJe, size and resoun:es. Our analysis of AT&T's market powa thus begins with
an assessment of tbeIe .-m cbuacteristics of the intenwe, domestic, inten:xcbange
1IIlUbt.n We tbeII address UJtIIIICIIt5 raised by commenten tbat AT&T bas the ability to
cootml the price of specific serviceI witbin the overaIJ rdevut mubt. 'Ibe issues we
address relate to: (1) AT&T's resideudal services pric:iJII; (2) AT&T's busiDess aod 800
toU-me services; (3) AT&T's operator and caJ.lins card services; (4) AT&T's ana10J private

95 ~ 47 U.S.C. II S03(b) and 312(a); Bmntjoo qf the liccNcs of Pass Word loc.,
76 FCC 2d 46S (1980), urd IIIb IIIIIL. PI» Word IDe y. FCC, 673 F.2d 1363
CD.C. Cir. 1982) (common carrier \icense revoked basad 011 carrier's deliberate
misrqln:sentation to the Commission).

" In its SqIIember 21, 1995 U JlI& letter, AT&T states that it "acknowledaes that
OODIJaveution of the terms of this letter could be considered by the Commission in
detenniDinc whether the applicable tariff~ an: n:asooable." AT&T September
21, 1995 81 bIIIl..etteI' al3. We intapn:t this puacrapb as AT&T',
acIaJowleclcu-t that, if it files a tariff that COIItJa_ ally of the commitmeots
coataiDed in this letter, the Commission <:aD consider this COIIb'aven!ion ill
cIetenuiIIiDI wbedler the tariff is n:asooabIe 011 its fIce aud can reject on the buis that
it COIIIJaYeDeS a commitmeat.

n ~ PIIillip B. Areoda, Herbert Boveabmpl..& Jolm L. Solow, UA Agljtm8yw: An
AoalJIis of AIIIjguM prjpciploa aud 1"bc;ir Ag)IicaIioo 83-302 (1995); William M.
1.aIIdes & RidIan1 A. PolDer, MarIrc!l Power iD AntjtngI C'n, 94 Huv. L. Rev.
937,945-52 (1981); B. Thomas Sullivan and Jeffery L. HanisoII, Updmyndjgg
Antitrust and Its Iicooomic Jmplic:aljons 222-24 (1988).
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line and 800 directory assistance services; and (5) AT&T's service to and from Alaska and
Hawaii.

39. We find that AT&T neitber possesses nor can exercise iDdividual marlcd
power within !he intel3lale, domestic, inten:xchange marlcd as 1 whole. Wbile we
Icknowledge Ibal AT&T may still be able to control the price of 1 few discrete services, we
do IIOl flJld Ibal this justifies 1 finding that AT&T possesses DJa1'U( power in the overall
relevant DJa1'U(.

a. General Characteristics of the Interstate, Domestic, Interexchange
Marbt

(I) PIc:8din&s

(I) Marbt Sbare

40. NIIIDc:rOIIS COIIIIJIelIleI' UJIIC that AT&T's IJIIJb( Ibue of the loDI-disluce
IJIIJb( (60 percent measured in terIIII of IIIiDuIes in 1993) is IIIiIII& fKiG evideuce that
AT&T remains doaaiJIm ill the 1oIII-disIaDoe marbt." SpriDl points out that 1 60 perceot
IJIIJb( sbare alone .--. 1 HerfiDdabI-1IincbmaII iadex (BBI) of 3600 "' twice IS biP
IS !he Ievd (1800) ICl by tile DqlutmeIII of JusIice (DOJ) IS ddiaiD•• °biehly coaceatrakld
nwbt. o.. Several commenten also assert that tile otber 40 pen:eat is divided 11lIOII1 SOO

.. WOO November 12, 1993 Comments at 1-3; SpriDl November 12, 1993 Commcots
at 6-8; Ad Hoc IXCs November 12, 1993 Ccwnmmrs Il 23-28; TRA November 12,
1993 CcwnDICIIIS at ii; PIIoncTe1 November 12, 1993 CcwnIJl!'l!fS at 10; ANI November
12, 1993 Comments at 39; Ere December 3, 19931t1:p1y Comme8ts at 2; GO
Decanber 3, 1993 Reply Commc:ms at 2; MPC Decanber 3, 1993 Reply Comments
at 2; TPG June 9, 1995 Commenu at 7; WJ1re1 November 12, 1993 Comments at 8;
BTS November 12, 1993 Comments at 7 n.19, 8; MPC December 3, 1993 Reply
CommeaIs at 2; GO December 3, 1993 Reply Ccwnmeuts at 2; IDCMA June 9, 1995
CommeaIs at 5; TRA June 9, 1995 CommeaIs at 8; GO June 30, 1995 Ra:ply
CcwnIJl!'l!fS Il 2; Oacor June 9, 1995 Ra:pIy CommeaIs Il 1; MCI June 9, 1995
CommeaIs 1l2; CompTe1 June 9, 1995 Commcuts IlI0; TRA June 9, 1995
C'nm""""s at 8.

.. SpriDl November 12, 1993 Comments at 6-8. 1be HHI is 1 measun: of nwbt
00IICeIIb'ari0a dlat is calculated by sullllDiDJ the squared marbt sbares of all of tile
finns in tile 1JIIJb(. Sal F.M. Scherer m:I David Ross, """'!riel Madg!l StmcIuR
aad Ijconomic 1Wf9lJ!llJ!!'!l70-73 (3rd Bel. 1990). Simi1uIy, TRA arpes that, if 1

finn were to try to duplicate AT&T's market sbaJe through • merger, !be DOl would
likely cba11enge!be effort. TRA November 12, 1993 Comments at 8; _11m TRA

(continued...)
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carriers -- many of which an: reseUers, wbo either primarily or exclusively reseU AT&T's
services. '00 TRA adds that most of AT&T's °hundreds of competitorso an: switebless
reseUers that control only two percent of the interstate market. ,., Ad Hoc IXCs IIOle that
AT&T's marlcet shan: is over four times that of its nearest competitor, MCI. ,(12

41. In its initW reply comments, AT&T argues that the SIeIdy decline of its
market share of intel3lale switched minutes is wboUy inconsistent with its reuining market
power. illS Relyinl on the first JmcRxclwII" Competition Order. AT&T claims that the
Commissioo bas found that • subslantial market sbare °is lIO'l wboUy incompatible with 1

highly competitive market.o'OJ AT&T also conteDds that the fact that tile rate of decline in
AT&T's market sbare is less tIwI it was in tile years immediatcJy followq div~,
proves that competition in 1ong-dislaDoe bas matured because sIwp chanJeS in marbt Ibues
in a competitive enviromnent an: unusual. \111 AT&T UJIICS that its declininJ market Ibue
coupled with consumers' increasing willingness to switcb carriers (i&, hilb chum rate)
further demonstrate its lack of marIcet power.'"

42. In its April 24, 1995 Jlo& fIlIC Filing, AT&T contends that market slwe alone
is not 1 valid measure of market power in any aspect of the interexcbanp market becauJe:
(a) competitors' excess capacity CODSlnins AT&T's ability to restrict output; m:I (b) AT&T's
luregate shan: doe$ IKJ( reflect tile extraordinaJy amount of consumer °chum0 cuneocly
occurring in the owtetplace. Thus, AT&T argues that market sbare fiJURlS based solely

99(. ..continued)
June 9, 1995 Comments at 10. IDCMA asserts that the en~ interexchange service
nwket generates an IUD of 3935 - indicatinl a highly concentnled marbt. IDCMA
November 3, 1993 Comments at 10; a 11m IDCMA June 9, 1995 Comments at 5.

'00 ETS November 12, 1993 Commcots at 7, n.19; Sprint November 12, 1993 Comments
at II; TRA November 12, 1993 Comments at 7; Joint BeU Ccwnpanies November 12,
1993 Comments II 5; ANI November 12, 1993 Comments at 25.

'01 TRA November 12, 1993 Comments II 7.

.02 Ad Hoc IXCs November 12, 1993 C'nmments at 24; alllQ Ere December 3, 1993
Reply ComlJl!'l!fs at 2; Sprint November 12, 1993 Comments at 8; TRA November
12, 1993 Comments at 7; CompTel November 12, 1993 Comments atl(}-ll.

'CD AT&T December 3, 1993 Rt:ply Comments at 16-17.

IOJ IlL. at 160.30 (quoting first bueJexcbanee Competition Order. 6 FCC Red at 5890).

IIll IlL. at 17.

,.. AT&T Motion at 14-15.
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upon output - ratber tIwI oa toea! available capacity - distort tbe importaDCe of market share
as an iDdicasor of market power. ""

43. AT&T asserts IbaI oooe of Ibc opposing COJIUIIeIIIeI'S aaempu to refute any of
the by fads sbowiol tbat AT&T Iach marbt power UIICIcr Ibc criteria Ibc CoIDmission bas
established in Ibis proc.eedinI.'" Moreover• AT&T arpes tbat Ibc Commissioa bas long
rccopizcd, and 110 C()IIIIIIeIIter in !his proceeding bas disputed. tbat market share is Ibc Jeast
importalll ud Jeast reliable indicasor of marbt power. especially in markets with bicb supply
and demaDd eJasDcities.'" NYNEX aDd US Weat IJRIe tbat market share alone is DOt •
detenJIirIadve mcaJllIe oflJWbt power. and NYNEX sugcsu tbat Ibc COIIIIIIiuioa should
consider a DlUDber of faI:ton. includillc ease 0( marbt eacry. preseoce of altenIIlive supply
_, dealand for aervices from a1terDIbve c:anierI. aDd substiU!IIbility of aerviI.:ea. IIO

CSE arpes tbat fiIciJi«ies-bu CVIIIJldidoa is vipous and dIU - 1aJJe size, 1aJJe
DWbt share, and hiP profits caD be COIISiIIcat widllbc exisreace at vicoJouS c:ompttition
because Ibc COOJPditive procesa teods to reward firms tbat do a beIIIer job of creatiDc value
for c;uslOIDen at lower QOIt. III

44. IDCMA arpes tbat a sipificaDl portioo of AT&T's upmeots c:oosiIt of
acadeIIIic dIeory lntePded to prove thai AT&T lacks the ability to act anti-eompeUtively.
IDCMA UIerts tbat Ibc Supreme Court made clear in the &lilt cue dIIt decisioaIlbouJ
market power IIlUSl be bued 011 "CICOIIOIJIic: rea1it[ses] of the marbt at issue." ralher tbIlI
uJl$llllllOf'led spccuWioa or IbsCna theories. 112

(b) Supply I3Iasticity

4S. AT&T COIItelIds tbal.~ lIIqlpIy is eIasdc:, it CUIIIOt possess or exercise
mIJbt power. 111 support. AT&T arpes dIU: (1) lIdWort CIlpIclly bas coatinued to
expand; (2) carriers other rban MCI aDd Sprint have incnlued their DelWort taJ*ity throop
new COIIIb'uC:tion. lCqUisitiOII, or bodl, and have also increasl:d the divenity of their
offerinp; and (3) MCI, Sprint, and other interexcbaDJe c:arrien have iDtrodIIced a plethora
of hiJbly su=ful offerings desiped for and nwteted to resideatial e:u1lODlen. wbic:b

"Il AT&T April 24, 1995 Bl bm Filiog at 3O-3S.

,.. AT&T JUlIe 30, 1995 Reply CornmeoU at ii, 3-8.

.111 Ill. at 10-11.

110 NYNEX JUDe 9, 1995 COII1IIlents It 6; US West June 9. 1995 Comlllents at 1-2.

\11 CSE June 9, 1995 ComIIlents at 3.

m IDCMA JUDe 9. 1995 Comments 1t4 (citing Ee!!lmeD Kodak Company y Imace
lerMjq! Setyi<:es Inc.. S04 U.S. 4S1, 467 (1992».
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increase their visibility and reinfoJ'Ce !he nalUre and scope of choices available to
consumers. n>

46. In its 1993 motion, AT&T UJUeS tbat its competitors have more than eoougb
readily available capacily to constraiD AT&T's market behavior and iohibit it from c!Jaqiag
excessive rates. 1I4 AT&T asserts tbat in 1993 there were: (1) more than SOO loog-distaDce
carriers providinJ service in tbe United swes, 394 of whicb provided equal access service in
It Jeast one Slate; (2) aiDe carriers tbat purchased equal access in, ud served, at least 4S
states; (3) 81 reJiooal carriers tbat served at least four staleS; and (3) It least twelve
interexcbange carriers serving every state.llS AT&T also claiJns tbat its competitors bid
about ODe and a half times the amount of fiber as AT&T. no

47. In its April 1995 a J!lIIK sublllissioD, AT&T clUIIls rbat; Mel and Sprint
alone caD DOW absorb fifteen perceIIl of AT&T's toea! 1993 switched deInand at 110

incrementa! oetWort capilal cost;'" within 90 days MCI, Sprint and LDDSfWilTel, using
their existinc equipmeal, could take Dearly ooe-third of AT&T's switcJaed tl2ffic;1I1 and
within twelve months AT&T's larJest COIIlpeUtors could absorb another 31 pcn::eol of
AT&T's toea! switcbed ttaf'f'lC (making a toea! of ilmOSl two-thirds), by using currently lit
fiber ud addinJ switched PDrts, at. cost of about S660 million. II' AcamIiJIg 10 AT&T, the
factor lintiting supply expansioo is DOt Ibc availability of trall5port facilitiea, but rather the
availability of sufficient switched ports from tbe manufacturers. AT&T assens tbat Ibeae

1IJ AT&T December 3, 1993 Reply Comments at 12-14.

"4 ATkT Motion at 8. ~ 11m API December 3, 1993 Reply CODllllents It 3. Q1n_
WilTel December 3, 1993 Reply COIIlDIents at 2 (WilTel azrues that AT&T failed to
demonslra1c that its competitors possess the ability to resuaiD its martel power).

'" AT&T Motion It 9.

'16 llL. It 8.

\11 AT&T April 24, 1m 1llI fIDI: Filing It IS; AT&T JUDe 30, 1995 Reply CoIIlIIlenu
It 11.

III AT&T April 24. 1995 Bl fIDe FiJin& at 16; AT&T June 30, 1995 Reply CoIIlmeau
at 11. Aa:ordinJ to AT&T, Ibis would reduce ATkT's DWbt share to leis tbIlI 40
perceut in three IIlODtbs. AT&T April 24, 199:S IS lJml FJJinc at 16.

,,, AT&T April 24, 1m Bl fane Filina It 16-17. The provision of fiber optic lines
witbout the na:essuy electronic equipment to power tbe fiber is COOIDIOIIIy blown as
dart fiber service, and is distinguishable from lil fiber service, whicb COIISisU 0( the
provisioning of fiber optic Iincs with aU necessary electronic equipment for powering
those Iincs.
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faeu show that AT&T c:aIIOOl control the supply of interexchange services and that theIe are
DO burien to entry into the long-distance market.'20

48. AT&T further argues that numerous facilities-based and Olber carrien, in
addition to AT&T, provide n:sidential, international MTS, and opeRtor services. AT&T
contends that, because excess capacity controUed by facilities-based canien could be used to
provide vinua1Jy any type of long-distance service, DO interexcbange carrier can charge
supra-competitive rata for any service.•2.

49. AT&T alIo auens dIat equal access is available 011 over 97~ of the
telepbooe IiDts in !be country, and claims tbere are 458 carriers wbo purchase 1IXeSS, with
nine servinc 45 or more SlateS, and with 126 rqional carriers serviDg four or more SlateS.'22

AT&T further asserts that its chief rivals - SpriDt, MCI and WOO - are "thriving. ".2>

50. Some pu1ies, such as API and CSE, ape that excess c.pacity con.trJlliDs
AT&T.':I< CSE also wens tIW n:seUen are viable compditon in !be Jouc-dislance
mlltel.'D

51. MOIl COIIIIllelIIen, bowever, cbaIIeoge AT&T's excess capacity conteotioos.'76

Sprint IrJUIl$ tbat !be poIIRsioa of fiber in !be IJ'OlIDd by AT&T's compc:titon does DOt
automaIicaIly IIIeIJI tbIl tbey have "excess" CIpllCity tIW can IIIitipIe AT&T's IIIIItel
power. AccorcIiDI to SpriJlt, fib« (especiaUy dut fib«) is oaly ODe eIaDeDt oeeded to
provide interexcbange service. ,27 Sprint contends that it is a costlY and time-conSUJllinl
project to supplement billing, customer service, and switcbing sySlellls to accommodate large

120 IlL. • 13-19.

121 AT&T Motion • 14.

.22 AT&T April 24, 1995 Ell faIK Filing. 20.

ID 1lL.. 21-23.

,:I< API n.:ember 3, 1993 Reply Comments. 5; CSE June 9, 1995 Comments. 6-7.

•20 CSE JUDe 9, 1995 Comments .6-7.

.76 Sprint November 12, 1993 Comments at 11-12; WilTel November 12, 1993
Comments. 11; Joint Bell Companies Nov~ber 12, 1993 Comments at 6-7; Ad
Hoc IXCs November 12, 1993 Comments at 26.

,71 Sprint November 12, 1993 Comments at 11-12; • &IJQ WitTel December 3, 1993
Reply Comments at 3.
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Dumben of CII.IlOfJ.Jen wbo migbt leave AT&T because of uweasooable prices. '21 Sprillt
further conteuds that, because AT&T could mufily decrase its prices, it would be very risky
for other inteIexcbange carrien to malte the mvestment oeeded to accommodate large
additional traffic volumes wbich might DOt matt:rialize.'%9 Sprint thus concludes that !be fact
that interexcbange carrien Olber than AT&T may bave fiber in the ground cannot be
considered an absolute constnint on AT&T's pricing. IJO TRA asserts that, because AT&T,
MCI and Sprint all benefit from price subility, none of the canien would benefit from a
price war. IJI TRA therefore argues tbat !be excess capacity in the inrerexcbange induStry
upon wbich AT&T places so much reliance in arguing t/W it W:ks rna.rtet power is
esseotially im:levant because no carrier will undertake the actioDs oeccssuy to exploit that
excess capacity. In

52. The Jomt BeD Companies mainIaio tbat almost all of the more than 500 Jouc-
distance carriers alluded to in AT&T's initial pleading are resellen; that few carrien otber
than AT&T, MCI, and Sprillt bave facilities-based oetwoIks coverlna sipiflCUl p:ogntpbic
areas, and tbar by any measure (leVeoue, capltal, and other SWIdards), AT&T dwarfs tbeae
COIIIpIIIies combined. In They further argue t/W coDlinued entry by resellecs is evidence t/W
AT&T is bolding price& sufficieotly above the competitive level so as to make reseDer entry
profitable.'M They assert that MCI and Sprint are "the only other players worth serious
consideration. ".,. They furtber assert that !be existence of excess capacity does DOt mean
that AT&T is DOt !be domiDant fum, that AT&T's market power is c:oostraincd, or that
AT&T's ability to charge excessive rates is inhibited. '36 The Jow BeD Companies argue tbat
the continued presence of, in their view, oaly three national, facilities-based inteIexcbange
carrien more than a decade after divestiture, proves !bat there Me sigDificant baniers to

.:It Sprint November 12, 1993 Comments at 11-12.

'%9 ill.

'JO lll.

'"~ TRA June 9, 1995 Comments at 14.

IJ2 ill. at 15.

IJ> Joint Bell Companies November 12, 1993 Comments III 5.

lK Joint Bell Companies JUDC 9, 1995 Comments, Attachment E, William E. Taylor and
J. DouClu Zona,"Analysis of the State of Competition in Long Distance Telephone
MaJtets" at 38-41.

I" Joint BeD Companies November 12, 1993 Comments at 6.

.M ill. at 6-7.
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maJtet ClUJ'}'. '31 They maintain !bat excess capacity does nothing to upset this oligopolistic
market stJucture, and !bat such excess ClqlaCity, as well as other netWork economics, ~
aetua1Iy obstacles to competition, rather !hall assurances of it. ,>I

(c) Demand Elasticity

53. AT&T aWntaiDs Ibal • high own-price elasticity of demand for Jong-ilistanee
services prevents AT&T from possessm, or eJtCItisiDI mutet power.'" AT&T argues tba1
cbum data~ • key iodicalOr of die demand rapoasiv_ of die awtet and die iaability
of any smgle carrier 10 exerciJe market power.'· AccordiDg 10 AT&T, COIISlIIIICIS changed
curien 18 million times in 1993 and 27 million limes in 1994.14' AT&T estimates that, of
die 27 1IIi1li0ll changes in 1994, OVQ 19 millioo were by CUSlOOIetI who made oaly ODe

clwlge during tbe ycar. '02 Thus, 1ICCOJ'llinc to AT&T, about ODe in five residential CUSIOIlIers
changed carrien It least 0IICe luc year.'" FlII&1Iy, AT&T states Ibal for 1995. consumer
cbum is rulllling It III IIIIIIUIl rate of 30 million curier cbaDges. ,..

54. IDCMA COIlleIIds thal AT&T's cbum ugument is misJeading with respect to
business customen. w IDOlA points out tbat the chum rate for busiDeu services is
substantially Jess than resideaIiaI cbum because switching canicrs in the business sector is

tn Joint Bell Companies lune 9, 1995 Comments It 2-4.

m ld. al ....5; __ Ad Hoc IXCs November 12, 1993 Comments al 26; WilTei
December 3, 1993 Reply Commeols al 3, 11. Ad Hoc IXCs and WiITei coareud tba1
it is iDapproprille to use the excess~ of intcrexcluuJ&e carrier ttaIISQIission
facilities as • measure of COlDpetition in the awtet.

,.. The own-price elasticity of demand measures die respoosiv_ in the demand for
AT&T's services to changes in AT&T's prices, given tba1 COlDpeUton' prices~
beld constant. k, "l., James W. Hendcrsoo & Ricbanl E. Quandt. MicrpC!CQ!!O!lljc
'Il!eoo': A Mathenmjg! Approach (lid ed. 1980).

,.. AT&T April 24, 1995 iii fJUC Filing al 33.

,., ld.

'02 ld. al 33-34.

," ld. al 34.

'''ld..

,., IDCMA JUDe 9, 1995 COD1IllCIlIS al 8.
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far more difficult aDd costly than switching carriers for residential services. ,.. lDCMA adds
that most business CII5lOmers obtain long-term service contracts tba1 may include severe carly
!ermination peaalties. '41 TRA argues !bat many reseUen have enteRld into loog-term
contraets with AT&T because of a perceived necessity, deriving from business custoDIer
demands for III "AT&T product." owing 10 AT&T's dominance in die mutet, rather than its
ability to offer more compelitive !erms and conditioos \ban its COlDpetiton. '41 Sprint argues
!bat the number of consumen who believe Ibal AT&T is the best in terms of ovenJl
satisfaction sugC$S that those customers do DOl perceive die services of compcdton to be
equivalent substitutes CO AT&T's services.'" The loint Bell Companies assert that neitbcr
chum among residenIiaI CUSIOmCfS, DOT tbe advertising campaips that prompt it, prove Ibal
the inten:xchange marbt is competitive. '''' The 10im Bell Companies araue that firms DOt
competing 011 price oftaJ shift their efforts to aIII1IctiD& customers tbrougb advenisina,
because incteuing price/cost DWJins makes pining • new customc:t relatively profitable.",
They furtber argue !bat advertising may make die II'Wtet less competitive by differentialing
products. IS'

(d) AT&T's Cost SltUCIUre. Size, IUd ~rces

S5. SevCIll commcotcrs araue that AT&T is dominant sinIpIy bY virtue of its
lower costs, sbeer size, superior ~rces, tiJIaocial stmlgth, IUd technical capabilities. l53 A
number of comlllCllten araue that AT.lT's size and usage mquiremeots permit it CO eqjoy •
SUbstantial competitive advantage over its rivals in die form of volume IUd term discouDts

'''ld. al9.

,., ld.

,.. iii fIIfC Pltsent.atiOII of Telecomm\llliQtioos~ AssociatiOll in OppositiOD CO
AT&T's MClIioo for 1lccllssificalion IS • NOII-Dolninaut c.mcr, CC Docket No. 79­
252, filed August 28, 1995 al 26.

.49 Sprint November 12, 1993 Comments It 9.

'50 Joint Bell Companiea June 9, 1995 Commcats It 12.

mid.

m ld.., Aaachmeul E, William E. Taylor and J. DoIIgJas Zona, "Analysis of die Stale of
Competition in Long-Distance TeJepboae Mut«s, " It 37-38.

ISl Sprint November 12, 1993 Comments 11 9; IDCMA November 12, 1993 Comments
It 8-9; AJascom November 12, 1!l93 Comments It 5; Joint Bell COIIlpIIIies November
12, 1993 Comments It 5; SP November 12, 1993 Comments It 2; ANI November 12,
1993 Commeats It 27-28.
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with local excbaD&e carriers (LECs) and competitive access providers (CAPs).'" They
funher IJIUC lbIl because IDOSlDOP~ caniers do DOC bave tbe traffic volumes to
SIIppon dedicaIed tmuport facilities - and thus DlUst buy more of tbe bigber-priced switched
traII5pOrt services - AT&T, in tbe a1>sence of doDJinant carner regulation, could use this cost
advamaae to Idopt aoticompetitive pricinl stJaIeIies. IJS U>DS upes lbIl, due to AT&T's
existinl coUocllion apeemeuu with LEes, AT&T bas enjoyed reduced mileage clwJes for
special KeelS facilities between tbe LEes' serviDg wire centers IIId its points of presence.'"
WilTel arpea lbIl, because AT&T purcbIses over balf of all iDlerstare access, it retaiJIs
uupuaIIeled power to extract cIiJcrimiaarmy price eoacessioDs from ICCCS5 providers.•51

WilTel ooncJudea lbIl AT&T baa "effecdve llCOlIOIIIic CODIJOI" of local boUIeoeck facilities
and lbIl this is evideace of AT&T's domiDaDt positioo 1D tbe 1llUbtp1ace.'SI Consequently,
WilTelarpes lbIl~ curim 1'1110 1Ic1 tbe same martel power wiD be at a
competitive disadvantaJe relative to AT&T If AT&T is ndassificd U DllD-domiJIant. '"

S6. AT&T respoads that its aIIepd KeelS cost advaDIaaes provide DO basis for
aenyillc AT&T's motioIl. AT&T usens lbIl die Commissioa COIIIidenld IIId rejecled tbese
clIiau 1D tbe Pial '*'nJr'pgr 0'''''''. QnIcr." AT&T also &rJlIe5 lbIl tbe JeOeIIt
clJuFs to tbe local tIUIipOJllUles Wlft exceediDIIY modesc aDd will ooIy aI10w AT&T to
participaIe in tbe SIIbsCu1tial saviDp lbIl woulel have beea avUlable to it WIder cosr-based

'M Comptel June 9, 1m Comments at 17-19; TRA June 9; 1m Comments at 10;
U>DS November 12, 1993 CommeoIs at 1-3; Sprinl November 12, 1993 Comments
at 13-16; Ma November 12, 1993 CommealI at 17-18; WilTel November 12, 1993
CommeatI at 4-S; CompTel November 12,1993 Coauaeau at 11; ACTA November
12, 1993 Comments at 9; Jo1Dt BeD CompInIes November 12, 1993 COIIIIIICIIlS at a­
10; Ad Hoc IXCs November 12, 1993 CoDJmeats at 26-27.

," SI:a: U>DS November 12, 1993 Comments at 1-3; SpriDl November 12, 1993
Comments at 13-16; WilTel November 12, 1993 Commeats at S; ACTA November
12, 1993 COIIIIIICIIlS at 9; TRA June 9. 1m Comments at 10; CompTel June 9, 1995
Comments at 17-19.

'56 U>DS November 12, 1993 Comments at 2-3.

•51 WilTel November 12, 1993 Comments at 4; _1IIll WilTel December 3, 1993 Reply
Com_at 3-4.

'SI WilTel November 12, 1993 Comments at 7.

•" lll. at S.

•60 AT&T December 3, 1993 Reply Comments at 18 n.33 (citing First Interexcbange
Competjdoo Order, 6 FCC RaI at S89O).
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pricing.'" AT&T furtber contends that its evidence and metbodoloJies concerning prices,
costs, price/cost DWJins aDd other pricing trends, are accurate IIId appropriate, IIId that
AT&T bas in fact passed through to consumers reductions in LEe access charJes. '62

(2) Discussion

(a) Supply Elasticity

S7. It is well-establisbed that supply aDd demaDd elasticities are properly
considered in assessiDJ wbelher a fum baa martel power in tbe re1evaDt product and
geognpbic markets. ,.. The Commissioo explaiJled in tbe F'11'St Imcrw;baDF Corqpcdtigp
Order that tbere are two factors that determine supply elasticities in tbe martel. Tbe first is
the SIIpply capacity of existinJ competiton: SIIpply elasticities rend to be bilb if existinJ
competitors bave or can easily acquire siguificaDt additional capacity in a rdatively sbort
time period. The second factor is low entry barriers: supply elasticities tend to be bilb even
if existing suppliers lack excess capacity if new suppliers can enter tbe martel relatively
easily and add to existing capacity. ,..

S8. We find lbIl, in tbe interstate, domestic, intelexcb&nge martel, supply is
SIIfficiendy e.Iastic to CODSalIilI AT&T'. WIilaIenl pricing deciIioas. In makinJ this
determ.inalioa, we find that "ATItT's comperitors bave enouJb readily available excess
capacity to coasaain AT&T's pricinJ behavior - i&.., that tbey have or could quietly
acquire the capacity to lake away enough busines, from AT&T to make umJateral price
increases by AT&T unprofitable.••6>

S9. AT&T asserts, and DO one disputes, that MCI and SpriDt alone can absorb
overnight as much as fJf'leea pen:em of AT&T' 5 tora.I 1993 switched demand at DO

incremental capKity cost; that within 90 days Ma, Sprint, IIId LDDSlWilTel, using their
existing QjUipment, could absorb a1IDOSl oue-tbint of AT&T's tora.I switched capacity; or that
within twelve months, AT&T's laJxesl competiton could absorb a1IDOSl two thirds of

16' lll.at 18-19.

.62 AT&T June 30, 1995 Reply Comments at 27-32 .

,.. S. William M. LaDdelIt Ricbard A. Posner, Mar!g;t Power jp AptjJrua CaFt, 94
Huv. L. Rev. 937, 945-52 (1981); E. Thomas Sullivan IIId Jeffrey L. Burison.
tJndmtandinc Aotjgul and Its Economic Impliqtiogs 222-24 (1988).

,.. FIQI Interexebange Com_ion Order, 6 FCC Red at 5888.

,6> SI:a: ill.
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AT&T's tollLl switched traffic for a combined investment of $660 million.'" Thus, AT&T's
competitors possess the ability to accommodate a substantial number of new customers on
their netWorks with lillie or DO investment immediarely, aDd ~1Itive.ly modest investment in
the shan term. We ~o~ conclude that AT&T's competitors bave sufficient excess
capacity available to constrain AT&T's pricing behavior.

60. Sprint's argument that AT&T's competitors would DOl make the necessary
inVeRment to accommodate Jarxe additional traffic, ~Iting from a price increase by
AT&T, because AT&T could immediately decrease its pricea, is inapposite. Sprint lWUmes
that a ooe-time massive CIpital investment would be IIllCCISUY for AT&T's competitors to
begin Iddinl customers. Tbe issue, bowevez-, is DOl wbether SpriDt aDd MCI could aDd
sbould expud their oetworks 10 tbey c:an serve aD of AT&T's customen within a shan time
frame. Rather, the issue is wbether, in the sboIt temI, SpriDt aDd Ma have sufficieot
available excelS~ to Idd a aipif1Cllll DUmber of DeW customers. lfT Tbe evideoce
sbows that SpriDt aDd MCI c:an Idd sipificaDt JIIImben of DeW customers with their existing
cap8City aDd Idd iDcremenIaIly to this cap8City U DeW customen~ added to their netWorks.

61. In cenez-al, entry into the inIentate 1oDg-distaDce IIJIIbt is DOl prohibited by
regulatioa. 'II Although facilities-bued entry into 1oDg-distaDce requ~ a substantial initial
netWork investment,I. reseI1en have avoided these suak COlIS by Jeuinc the excess capacity
of existin& faclIities-base carriers. n. In additioa, aome reseI1en crow to become regioaaI or
even IIIIioaaJ facllities·bued competiton (sucb u ALC/AIJDeI aDd WorIdCom, formerly
LDDSlWiJTe1).l7l Such entry c:an put dowawanl pressure on price if AT&T aaaaplS to
charge a supra-eompetitive price. 172

,.. sa: AT&T April 24, 1995 B! lJ[f§ Filing It 16.

'61 sa: Fiat InleRxchange Competition Order, 6 FCC Red It 5888.

•11 AT&T April 24, 1995 B! lJ[f§ Filial, Atlachment G, Affidavit of B. Douglas
Bemheim and Robert D. W'illig. It 134. We 1IlIfe, bowevea-. that them~
reItrictions, under Section 310 of the Act, on entry by fon:ip companies, and
domestic companies with certain perceataIeS of foreip owaenbip. Tbe Regional
Be1l Opentinc Compuies (RBQCs)~ similarly prohibited from entering the
intersIate 1oDg-distaace IIJIIbt by judicial decree under the MEl.

,. Id. It 131.

n. Id. It 132.

"'Id.

I7l FinaUy, we DOle that ~ller entry does DOl oecessarily imply that AT&T is holding
(continued... )
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62. We fmel unpersuasive the aJlUments that inte~xcbange carriers ocber tbaa
AT&T, MCI, and Sprint~ too small to exert competitive pressu~. In 1994 those ocber
carriers accounted for 17.3 percent of interstate ~cbange revenues, which is
approximately equaJ to MCI's revenucs. 173 In Iddition, the commeaters fail to provide any
evidence about the ~lItive size of each of these ocber carriers. FlIIII1y, the commeaten fail
to provide any evidence that these companies could DOl expand to serve additioaal AT&T
customers should AT&T attempt to clJule a supra-eompetitive price. In fact, these carriers
bave increased their share from H.8 percent in 1991 to 17.3 percent in 1994, thus
demonstrating their ability to attraCt and serve new customers. '14

(b) Demand Elasticity

63. Tbe =ord in this proceeding indicates that residential customers~ highly
demaad-cJutic and wiD switch to or from AT&T in order to obtain price recIucIions and
desiRd features.'" AT&T's studies sbow that u many u tweDl)' peIteDI of ill n:sideatial
customers. representing aineleeD perceat of aamW revenue to AT&T, c:baDF ialelexcbaap
carriers It 1easI once a year. ,10 This bilb chum rate IJDODI residential CODItIDIC'lS ­

approximately 30 million changes~ expected in 1995 - demonstrates that these customers
find the services provided by AT&T and its competitors to be very close substitutes.

l71

64. Tbe Iargesl inte~xcbange carriers continually promoce various discount plans,
which meet the needs of ClIStOIIICrs with different caIlinI patterns <c..&.. volume discounts,
callinc circles, posta1iztd rates) aDd offer cub awards to entice residential consumers to
switch carriers. These carriers have also spent sipificaat resouices to martel aDd advenise
their services and prices to residentia1 customers. One study off~ by AT&T indicates that

172( ... continued)
prices above the competitive level, but rather could simply imply that them is a Jar&e
enough diff~ between the price AT&T cbarges one group of customers and
another to make ~ller arbitrage profitable.

113 RqIott, Lonl Dies MaJbl Sham Fjrsl Ouarw 1m, Industry Analysis Division,
Common Curler Buteau, Federal Communications Commission It 12 (rei. July 21,
1995) (lAD 1995 1.oD& Distance MarbtS~ RqIott).

"41d.

I1S ~ AT&T April 24, 1995 B! bile Filing. Aaachment 0 (T0Ial Industry Chura
Chart); Fiat lmerexcbanae Com_1m Order. 6 FCC Red It 5887-88.

'74 AT&T April 24,1995 B! lJ[f§ Fdia&, Atlacbment G, Affidavit of B. Douglas
Bernheim aDd Robert D. Willillt 141.

m AT&T April 24, 1995 B! lJ[f§ Filial It 34.
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